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AN ACT

To provide for financial regulatory reform, to protect con-
sumers and investors, to enhance Federal understanding
of Insurance issues, to regulate the over-the-counter de-

rivatives markets, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tiwves of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the “Wall Street Reform

and Consumer Protection Act of 20097,

SEC. 2. TABLE OF CONTENTS.

The table of contents for this Act is as follows:

See. 1. Short title.
See. 2. Table of contents.

TITLE I—FINANCIAL STABILITY IMPROVEMENT ACT

See. 1000.

Short title; definitions.

See. 1000A. Restrictions on the Federal Reserve System pending audit report.

See. 1001.
See. 1002.
See. 1003.
See. 1004.

See. 1005.
See. 1006.
See. 1007.
See. 1008.

Subtitle A—The Financial Services Oversight Council

Finanecial Services Oversight Council established.

Resolution of disputes among Federal financial regulatory agencies.

Technical and professional advisory committees.

Financial Services Oversight Council meetings and council govern-
ance.

Council staff and funding.

Reports to the Congress.

Applicability of certain Federal laws.

Oversight by GAO.

Subtitle B—Prudential Regulation of Companies and Activities for Financial

See. 1100.

See. 1101.
See. 1102.

See. 1103.

See. 1104.

See. 1105.
See. 1106.

See. 1107.
See. 1108.
See. 1109.
See. 1110.
See. 1111.
See. 1112.

See. 1113.

Stability Purposes

Federal Reserve Board authority that of agent acting on behalf of
Council.

Council and Board authority to obtain information.

Council prudential regulation recommendations to Federal financial
regulatory agencies; agency authority.

Subjecting financial companies to stricter prudential standards for
financial stability purposes.

Stricter prudential standards for eertain financial holding companies
for financial stability purposes.

Mitigation of systemic risk.

Subjecting activities or practices to stricter prudential standards for
financial stability purposes.

Stricter regulation of activities and practices for financial stability
purposes.

Effect of rescission of identification.

Emergency financial stabilization.

Additional related amendments.

Corporation may receive warrants when paying or risking taxpayer

funds.
Examinations and enforecement actions for insurance and resolutions
purposes.

Study of the effects of size and complexity of financial institutions
on capital market efficiency and economic erowth.
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See. 1114.
See. 1115.
See. 1116.
See. 1117.

See. 1118.
See. 1119.
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Exercise of Federal Reserve authority.

Stress tests.

Contingent Capital.

Restriction on proprietary trading by designated financial holding
companies.

Rule of construction.

Antitrust savings clause.

Subtitle C—Improvements to Supervision and Regulation of Federal

See. 1201.
See. 1202.

See. 1203.
See. 1204.
See. 1205.
See. 1206.
See. 1207.
See. 1208.
See. 1209.
See. 1210.
See. 1211.

See. 1212.
See. 1213.
See. 1214.
See. 1215.
See. 1216.
See. 1217.
See. 1218.
See. 1219.
See. 1220.
See. 1221.

Depository Institutions

Definitions.

Amendments to the Home Owners’ Loan Act relating to transfer of
functions.

Amendments to the revised statutes.

Power and duties transferred.

Transfer date.

Expiration of term of comptroller.

Office of Thrift Supervision abolished.

Savings provisions.

Regulations and orders.

Coordination of transition activities.

Interim responsibilities of office of the comptroller of the currency
and office of thrift supervision.

Employees transferred.

Property transferred.

Funds transferred.

Disposition of affairs.

Continuation of services.

Contracting and leasing authority.

Treatment of savings and loan holding companies.

Practices of certain mutual thrift holding companies preserved.

Implementation plan and reports.

Composition of board of directors of the Federal Deposit Insurance
Corporation.

. Amendments to section 3.
3. Amendments to section 7.
. Amendments to section 8.
. Amendments to section 11.
. Amendments to section 13.
. Amendments to section 18.
. Amendments to section 28.

29. Amendments to the Alternative Mortgage Transaction Parity Act of

See. 1230.
See. 1231.
See. 1232.
See. 1233.
See. 1234.

See. 1235.
See. 1236.
See. 1237.
See. 1238.

1982.

Amendments to the Bank Holding Company Act of 1956.

Amendments to the Bank Protection Act of 1968.

Amendments to the Bank Service Company Act.

Amendments to the Community Reinvestment Aect of 1977.

Amendments to the Depository Institution Management Interlocks
Act.

Amendments to the Emergency Homeowners’ Relief Act.

Amendments to the Equal Credit Opportunity Act.

Amendments to the Federal Credit Union Act.

Amendments to the Federal Financial Institutions Examination
Council Act of 1978.
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See. 1239.
See. 1240.
See. 1241.

See. 1242,
See. 1243.

See. 1244.
See. 1245.
See. 1246.
See. 1247.

See. 1248.
See. 1249.
See. 1250.
See. 1251.
See. 1252,
See. 1253.
See. 1254.
See. 1255.
See. 1256.

See. 1257.
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Amendments to the Federal Home Loan Bank Act.

Amendments to the Federal Reserve Act.

Amendments to the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989.

Amendments to the Housing Act of 1948.

Amendments to the Housing and Community Development Act of
1992 and the Federal Housing Enterprises Financial Safety
and Soundness Act of 1992.

Amendment to the Housing and Urban-Rural Recovery Act of 1983.

Amendments to the National Housing Act.

Amendments to the Right to Financial Privacy Act of 1978.

Amendments to the Balanced Budget and Emergency Deficit Con-
trol Act of 1985.

Amendments to the Crime Control Act of 1990.

Amendment to the Flood Disaster Protection Act of 1973.

Amendment to the Investment Company Act of 1940.

Amendment to the Neighborhood Reinvestment Corporation Act.

Amendments to the Securities Exchange Act of 1934.

Amendments to title 18, United States Code.

Amendments to title 31, United States Code.

Recquirement for Countercyclical Capital Requirements.

Transfer of authority to the Board with respect to savings and loan
holding companies.

Effective date.

Subtitle D—Further Improvements to the Regulation of Bank IHolding

See. 1301.

See. 1302.
See. 1303.

See. 1304.

See. 1305.
See. 1306.
See. 1307.
See. 1308.

See. 1309.
See. 1310.
See. 1311.
See. 1312.
See. 1313.
See. 1314.

See. 1315.
See. 1316.

See. 1317.

See. 1318

Companies and Depository Institutions

Treatment of industrial loan companies, savings associations, and
certain other companies under the bank holding company act.

Registration of certain companies as bank holding companies.

Reports and examinations of bank holding companies; regulation of
functionally regulated subsidiaries.

Requirements for financial holding companies to remain well capital-
ized and well managed.

Standards for interstate acquisitions.

Enhancing existing restrictions on bank transactions with affiliates.

Eliminating exceptions for transactions with financial subsidiaries.

Lending limits applicable to credit exposure on derivative trans-
actions, repurchase agreements, reverse repurchase agree-
ments, and securities lending and borrowing transactions.

Restriction on conversions of troubled banks and thrifts.

Lending limits to insiders.

Limitations on purchases of assets from insiders.

Rules regarding capital levels of bank holding companies.

Enhancements to factors to be considered in certain acquisitions.

Elimination of elective investment bank holding company frame-
work.

Examination fees for large bank holding companies.

Mutual national banks and Federal mutual bank holding companies
authorized.

Nationwide Deposit Cap for Interstate Accquisitions.

De novo branching into states.

Subtitle E—Improvements to the Federal Deposit Insurance Fund
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See. 1401, Accounting for actual risk to the Deposit Insuranee Fund.

See. 1402, Creating a risk-focused assessment base.

See. 1403. Elimination of procyclical assessments.

See. 1404. Enhanced aceess to information for deposit insurance purposes.

See. 1405. Transition reserve ratio requirements to reflect new assessment
base.

Subtitle F—Improvements to the Asset-Backed Securitization Process

See. 1501. Short title.

See. 1502, Credit risk retention.

See. 1503. Periodic and other reporting under the Securities Exchange Act of
1934 for asset-backed securities.

See. 1504, Representations and warranties in asset-backed offerings.

See. 1505, Exempted transactions under the Securities Act of 1933.

See. 1506. Study on the macroeconomic effects of risk retention requirements.

Subtitle G—Enhanced Dissolution Authority

See. 1601. Short title; Purpose.

See. 1602. Definitions.

See. 1603. Systemie risk determination.

See. 1604. Dissolution; stabilization.

See. 1605. Judicial review.

See. 1606. Directors not liable for acquiescing in appointment of receiver.

See. 1607. Termination and exclusion of other actions.

See. 1608, Rulemaking.

See. 1609. Powers and duties of corporation.

See. 1610. Clarification of prohibition regarding concealment of assets from re-
ceiver or liquidating agent.

See. 1611. Office of Dissolution.

See. 1612, Miscellancous provisions.

See. 1613. Amendment to Federal Deposit Insurance Act.

See. 1614. Application of executive compensation limitations.

See. 1615, Study on the effect of safe harbor provisions in insolvency cases.

See. 1616. Treasury study.

See. 1617. Priority of claims in federal deposit insurance act.

Subtitle HI—Additional Improvements for Financial Crisis Management

See. 1701, Additional improvements for financial crisis management.
See. 1702, Certain restrictions related to foreign currency swap authority.
See. 1703. Additional oversight of financial regulatory system.

Subtitle I—Miscellaneous

See. 1801, Inclusion of minorities and women; Diversity in agency workforce.
See. 1802, Federal Housing Finance Agency advisory role in FIKC.

Subtitle J—International Policy Coordination
See. 1901, International policy coordination.
Subtitle K—International Financial Provisions

See. 1951, Aceess to United States financial market by foreign institutions.
See. 1952, Reducing TARP funds to offset costs.
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Subtitle L.—Securities Holding Companies

1961. Securities holding companies.
TITLE II—CORPORATE AND FINANCIAL INSTITUTION
COMPENSATION FAIRNESS ACT
2001. Short title.
2002. Shareholder vote on executive compensation disclosures.
2003. Compensation committee independence.
2004. Enhanced compensation structure reporting to reduce perverse in-

centives.

TITLE III—DERIVATIVE MARKETS TRANSPARENCY AND

3001.
3002.
3003.
3004.
3005.
3006.
3007.
3008.
3009.

3101.
3102.
3103.
3104.
3105.
3106.
3107.

3108.
3109.
3110.

3111.
3112,
3113.
3114.
3115.
3116.
3117.
3118.
3119.
3120.
3121.
3122,
3123.
3124.
3125.
3126.
3127.

ACCOUNTABILITY ACT

Short title.

Review of regulatory authority.

International harmonization.

Prohibition against government assistance.

Studies.

Recommendations for changes to insolvency laws.
Abusive swaps.

Authority to prohibit participation in swap activities.
Memorandum.

Subtitle A—Regulation of Swap Markets

Definitions.

Jurisdiction.

Clearing and execution transparency.

Public reporting of aggregate swap data.

Swap repositories.

Reporting and recordkeeping.

Registration and regulation of swap dealers and major swap partici-
pants.

Conflicts of interest.

Swap execution facilities.

Derivatives transaction execution facilities and exempt boards of
trade.

Designated contract markets.

Margin.

Position limits.

Enhanced authority over registered entities.

Foreign boards of trade.

Legal certainty for swaps.

FDICIA amendments.

Enforcement authority.

Enforcement.

Retail commodity transactions.

Large swap trader reporting.

Segregation of assets held as collateral in swap transactions.

Other authority.

Antitrust.

Review of prior actions.

Expedited process.

Effective date.
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Subtitle B—Regulation of Security-Based Swap Markets

See. 3201. Definitions under the Securities Exchange Act of 1934.

See. 3202. Repeal of prohibition on regulation of security-based swaps.

See. 3203. Amendments to the Securities Exchange Act of 1934.

See. 3204. Registration and regulation of swap dealers and major swap partici-
pants.

See. 3205. Reporting and recordkeeping.

See. 3206. State gaming and bucket shop laws.

See. 3207. Amendments to the Securities Act of 1933; treatment of security-
based swaps.

Sece. 3208. Other authority.

See. 3209. Jurisdiction.

See. 3210. Effective date.

Subtitle C—Improved Financial and Commodity Markets Oversight and
Accountability

See. 3301. Elevation of certain Inspectors General to appointment pursuant to
section 3 of the Inspector General Act of 1978.

See. 3302. Continuation of provisions relating to personnel.

Sece. 3303. Corrective responses by heads of certain establishments to defi-
ciencies identified by Inspectors General.

See. 3304. Effective date; transition rule.

See. 3305. Authority of the Commodity Futures Trading Commission to define
“commercial risk”, “operating risk”’, and ‘balance sheet risk”.

See. 3306. Conflicts of interest in clearing organizations.

See. 3307. Definitions of major swap participant and major security-based
swap participant.

TITLE IV—CONSUMER FINANCIAL PROTECTION AGENCY ACT

See. 4001. Short title.
See. 4002, Definitions.

Subtitle A—Establishment of the Agency

Sec. 4101. Establishment of the Consumer Financial Protection Agency.
See. 4102. Director.

See. 4103. Establishment and composition of the commission.

Sec. 4104. Consumer Financial Protection Oversight Board.

Sec. 4105. Executive and administrative powers.

Sec. 4106. Administration.

Sec. 4107. Consumer Advisory Board.

See. 4108. Coordination.

See. 4109. Reports to the Congress.

See. 4110. GAO small business studies.

Sec. 4111. Funding; fees and assessments; penalties and fines.

See. 4112, Amendments relating to other administrative provisions.
Sece. 4113. Oversight by GAO.

Sec. 4114. Effective date.

Subtitle B—General Powers of the Director and Agency

Sec. 4201. Mandate and objectives.
Sec. 4202. Authorities.
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See. 4203.

See. 4204.
See. 4205.
See. 4206.
See. 4207.
See. 4208.
See. 42009.
See. 4210.

See. 4301.
See. 4302.
See. 4303.
See. 4304.
See. 4305.

See. 4306.
See. 4307.
See. 4308.
See. 4309.
See. 4310.
See. 4311.
See. 4312.
See. 4313.
See. 4314.
See. 4315.
See. 4316.

See. 4401.
See. 4402.
See. 4403.
See. 4404.

See. 4405.
See. 4406.

See. 4407.

See. 4408.
See. 4409.

See. 4410.

See. 4501.
See. 4502.
See. 4503.
See. 4504.
See. 4505.
See. 4506.
See. 4507.
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Examination and enforcement for small banks, thrifts, and credit
unions.

Simultancous and coordinated supervisory action.

Limitations on authority of agency and director.

Collection of information; confidentiality regulations.

Monitoring; assessments of significant regulations; reports.

Authority to restrict mandatory predispute arbitration.

Registration and supervision of nondepository covered persons.

Effective date.

Subtitle C—Specific Authorities

Prohibiting unfair, deceptive, or abusive acts or practices.

Disclosures.

Sales practices.

Pilot disclosures.

Adopting operational standards to deter unfair, deceptive, or abusive
practices.

Duties.

Consumer rights to access information.

Prohibited acts.

Treatment of remittance transfers.

Effective date.

No authority to require the offering of financial products or services.

Appraisal independence requirements.

Overdraft protection notice requirements.

Review, report, and program with respect to exchange facilitators.

Regulation of person-to-person lending.

Treatment of reverse mortgages.

Subtitle D—Preservation of State Law

Relation to State law.

Preservation of enforcement powers of States.

Preservation of existing contracts.

State law preemption standards for national banks and subsidiaries
clarified.

Visitorial standards.

Clarification of law applicable to nondepository institution subsidi-
aries.

State law preemption standards for Federal savings associations and
subsidiaries clarified.

Visitorial standards.

Clarification of law applicable to nondepository institution subsidi-
aries.

Effective date.

Subtitle E—Enforcement Powers

Definitions.

Investigations and administrative discovery.
IHearings and adjudication proceedings.
Litigation authority.

Relief available.

Referrals for criminal proceedings.
Employee protection.
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See. 4508
See. 4509

Subtitle

See. 4601.
See. 4602.
See. 4603.
See. 4604.
See. 4605.
See. 4606.

See. 4701.
See. 4702.
See. 4703.
See. 4704.

See. 4801.
See. 4802.
See. 4803.

See. 4804.
See. 4805.
See. 4806.
See. 4807.
See. 4808.
See. 4809.

See. 4810.
See. 4811.
See. 4812.
See. 4813.

See. 4814.
See. 4815.

See. 4816.
See. 4817.
See. 4818.
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. No private right of action.
. Effective date.

F—Transfer of Functions and Personnel; Transitional Provisions

Transfer of certain functions.
Designated transfer date.

Savings provisions.

Transfer of certain personnel.
Incidental transfers.

Interim authority of the Secretary.

Subtitle G—Regulatory Improvements

Collection of deposit account data.
Small business data collection.
Annual financial autopsy.

Reporting of mortgage data by State.

Subtitle HI—Conforming Amendments

Amendments to the Inspector General Act of 1978,

Amendments to the Privacy Act of 1974.

Amendments to the Alternative Mortgage Transaction Parity Act of
1982.

Amendments to the Consumer Credit Protection Act.

Amendments to the Expedited Funds Availability Act.

Amendments to the Federal Deposit Insurance Act.

Amendments to the Gramm-Leach-Bliley Act.

Amendments to the ITome Mortgage Disclosure Act of 1975.

Amendments to division D of the Ommnibus Appropriations Act,
2009.

Amendments to the Homeowners Protection Act of 1998.

Amendments to the Real Estate Settlement Procedures Act of 1974.

Amendments to the Right to Financial Privacy Act of 1978.

Amendments to the Secure and Fair Enforcement for Mortgage Li-
censing Act of 2008.

Amendments to the Truth in Savings Aet.

Amendments to the Telemarketing and Consumer Fraud Abuse and
Prevention Act.

Membership in Financial Literacy and Education Commission.

Effective date.

Amendments to Truth in Lending Act.

Subtitle I—Improvements to the Federal Trade Commission Act

See. 4901

See. 4951

. Amendments to the Federal Trade Commission Act.
Subtitle J—DMiscellaneous
. Requirements for State-licensed loan originators.

TITLE V—CAPITAL MARKETS

Subtitle A—Private Fund Investment Advisers Registration Act

See. 5001
See. 5002

. Short title.
. Definitions.
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See. 5003.

See. 5004.
See. 5005.
See. 5006.
See. 5007.
See. 5008.
See. 5009.
See. 5010.
See. 5011.
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Elimination of private adviser exemption; Limited exemption for for-
eign private fund advisers; Limited intrastate exemption.

Collection of data.

Elimination of disclosure provision.

Exemption of and reporting by venture capital fund advisers.

Exemption of and reporting by certain private fund advisers.

Clarification of rulemaking authority.

GAO study.

Effective date; Transition period.

Qualified client standard.

Subtitle B—Accountability and Transparency in Rating Agencies Act

See. 6001.
See. 6002.

See. 6003.
See. 6004.
See. 6005.
See. 6006.
See. 6007.
See. 6008.
See. 6009.
See. 6010.
See. 6011.
See. 6012.
See. 6013.

See. 7001.

See. 7101.
See. 7102.

See. 7103.

See. 7104.

See. 7105.
See. 7106.
See. 7107.
See. 7108.

See. 7201.
See. 7202.
See. 7203.
See. 7204.
See. 7205.

See. 7206.
See. 7207.

Short title.

Enhanced regulation of nationally recognized statistical rating orga-
nizations.

Standards for private actions.

Issuer disclosure of preliminary ratings.

Change to designation.

Timeline for regulations.

Elimination of exemption from fair disclosure rule.

Advisory Board.

Removal of statutory references to credit ratings.

Review of reliance on ratings.

Publication of rating histories on the EDGAR system.

Effect of Rule 436(g).

Studies.

Subtitle C—Investor Protection Act

Short title.

PART 1—DISCLOSURE

Investor Advisory Committee established.

Clarification of the Commission’s authority to engage in consumer
testing.

Establishment of a fiduciary duty for brokers, dealers, and invest-
ment advisers, and harmonization of regulation.

Commission study and rulemaking on disclosure to retail customers
before purchase of products or services.

Beneficial ownership and short-swing profit reporting.

Revision to recordkeeping rules.

Study on enhancing investment adviser examinations.

GAO study of financial planning.

PART 2—ENFORCEMENT AND REMEDIES

Authority to restriet mandatory pre-dispute arbitration.

Comptroller General study to review securities arbitration system.

Whistleblower protection.

Conforming amendments for whistleblower protection.

Implementation and transition provisions for whistleblower protec-
tions.

Collateral bars.

Aiding and abetting authority under the Securities Act and the In-
vestment Company Act.
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See. 7208.

See. 7209.

See. 7210.
See. 7211.
See. 7212.
See. 7213.
See. 7214.
See. 7215.
See. 7216.

See. 72117.
See. 7218.

See. 7219.
See. 7220.
See. 7221.
See. 7222,

See. 7301.
See. 7302.
See. 7303.
See. 7304.
See. 7305.
See. 7306.
See. 7307.

See. 7401.
See. 7402.
See. 7403.
See. 7404.
See. 7405.

See. 7406.

See. 7407.
See. 7408.
See. 7409.
See. 7410.
See. 7411.
See. 7412.
See. 7413.
See. 7414.
See. 7415.

See. 7416.
See. 7417.
See. 7418.
See. 7419.
See. 7420.
See. 7421.
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Authority to impose penalties for aiding and abetting violations of
the Investment Advisers Act.

Deadline for completing examinations, inspections and enforcement
actions.

Nationwide service of subpoenas.

Authority to impose civil penalties in cease and desist proceedings.

Formerly associated persons.

Sharing privileged information with other authorities.

Expanded access to grand jury information.

Aiding and abetting standard of knowledge satisfied by recklessness.

Extraterritorial jurisdiction of the antifraud provisions of the Fed-
eral securities laws.

Fidelity bonding.

Enhanced SEC authority to conduct surveillance and risk assess-
ment.

Investment company examinations.

Control person liability under the Securities Exchange Act.

Enhanced application of anti-fraud provisions.

SEC authority to issue rules on proxy access.

PART 3—COMMISSION F'UNDING AND ORGANIZATION

Authorization of appropriations.

Investment adviser regulation funding.

Amendments to section 31 of the Securities Exchange Act of 1934.
Commission organizational study and reform.

Capital Markets Safety Board.

Report on implementation of ‘“post-Madoff reforms”.

Joint Advisory Committee.

PART 4—ADDITIONAL COMMISSION REFORMS

Regulation of securities lending.

Lost and stolen securities.

Fingerprinting.

Equal treatment of self-regulatory organization rules.

Clarification that section 205 of the Investment Advisers Act of
1940 does not apply to State-registered advisers.

Conforming amendments for the repeal of the Public Utility Holding
Company Aect of 1935.

Promoting transparency in financial reporting.

Unlawful margin lending.

Protecting confidentiality of materials submitted to the Commission.

Technical corrections.

Municipal securities.

Interested person definition.

Rulemaking authority to protect redeeming investors.

Study on SEC revolving door.

Study on internal control evaluation and reporting cost burdens on
smaller issuers.

Analysis of rule regarding smaller reporting companies.

Financial Reporting Forum.

Investment advisers subject to State authorities.

Custodial requirements.

Ombudsman.

Notice to missing security holders.
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See. 7422,
See. 7423.
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Short sale reforms.
Streamlining of SEC filing procedures.

PART 5—SECURITIES INVESTOR PROTECTION ACT AMENDMENTS

See. 7501.
See. 7502.
See. 7503.
See. 7504.
See. 7505.
See. 7506.
See. 7507.
See. 7508.
See. 7509.
See. 7510.

See. 7601.

See. 7602.
See. 7603.

See. 7604.
See. 7605.
See. 7606.
See. 7607.

See. 7608.
See. 7609.
See. 7610.

See. 7701.
See. 7702.
See. 7703.

See. 7704.
See. 7705.
See. 7706.

Incereasing the minimum assessment paid by SIPC members.

Increasing the borrowing limit on treasury loans.

Increasing the cash limit of protection.

SIPC as trustee in SIPA liquidation proceedings.

Insiders ineligible for SIPC advances.

Eligibility for direct payment procedure.

Inereasing the fine for prohibited acts under SIPA.

Penalty for misrepresentation of SIPC membership or protection.

Futures held in a portfolio margin securities account protection.

Study and report on the feasibility of risk-based assessments for
SIPC members.

PART 6—SARBANES-OXLEY ACT AMENDMENTS

Public Company Accounting Oversicht Board oversight of auditors
of brokers and dealers.

Foreign regulatory information sharing.

Expansion of audit information to be produced and exchanged with
foreign counterparts.

Conforming amendment related to registration.

air fund amendments.

Exemption for nonaccelerated filers.

Whistleblower protection against retaliation by a subsidiary of an
issuer.

Congressional access to information.

Creation of ombudsman for the PCAOB.

Auditing Oversight Board.

PART T—SENIOR INVESTMENT PROTECTION

Findings.

Definitions.

Grants to States for enhanced protection of seniors from being mis-
led by false designations.

Applications.

Length of participation.

Authorization of appropriations.

PART 8—REGISTRATION OF MUNICIPAL FINANCIAL ADVISORS

See. 7801.
See. 7802.
See. 7803.

See. 8001.
See. 8002.
See. 8003.
See. 8004.

Municipal financial adviser registration requirement.
Conforming amendments.
Effective dates.

TITLE VI—FEDERAL INSURANCE OFFICE

Short title.

Federal Insurance Office established.

Report on global reinsurance market.

Study on modernization and improvement of insurance regulation in
the United States.
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See. 8005. Sense of Congress regarding simplified mortegage contract sum-
maries.

TITLE VII—MORTGAGE REFORM AND ANTI-PREDATORY LENDING
ACT

See. 9000. Short title; designation as enumerated consumer law.
Subtitle A—Residential Mortgage Loan Origination Standards

See. 9001. Definitions.

See. 9002, Residential morteage loan origination.
See. 9003. Prohibition on steering incentives.

See. 9004. Liability.

See. 9005. Regulations.

See. 9006. Study of shared appreciation mortgages.

Subtitle B—Minimum Standards For Mortgages

See. 9101, Ability to repay.

See. 9102, Net tangible benefit for refinancing of residential mortgage loans.

See. 9103. Safe harbor and rebuttable presumption.

See. 9104. Liability.

See. 9105. Defense to foreclosure.

See. 9106. Additional standards and requirements.

See. 9107. Rule of construction.

See. 9108. Effect on State laws.

See. 9109. Regulations.

See. 9110. Amendments to civil liability provisions.

See. 9111, Lender rights in the context of borrower deception.

See. 9112, Six-month notice required before reset of hybrid adjustable rate
mortgages.

See. 9113. Required disclosures.

See. 9114, Disclosures required in monthly statements for residential mortgage
loans.

See. 9115. Legal assistance for foreclosure-related issues.

See. 9116. Effective date.

See. 9117. Report by the GAO.

See. 9118, State Attorney General enforcement authority.

Subtitle C—High-Cost Mortgages

See. 9201. Definitions relating to high-cost mortgages.

See. 9202, Amendments to existing requirements for certain mortgages.
See. 9203. Additional requirements for eertain mortgages.

See. 9204. Regulations.

See. 9205. Effective date.

Subtitle D—Office of Housing Counseling

See. 9301. Short title.

See. 9302, Establishment of Office of Housing Counseling.

See. 9303. Counseling procedures.

See. 9304. Grants for housing counseling assistance.

See. 9305. Requirements to use HUD-certified counselors under HUD pro-
grams.

See. 9306. Study of defaults and foreclosures.
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9307. Default and foreclosure database.

9308. Definitions for counseling-related programs.

9309. Accountability and transparency for grant recipients.

9310. Updating and simplification of mortgage information booklet.
9311. Home inspection counseling.

9312. Warnings to homeowners of foreclosure rescue scams.

Subtitle E—Mortgage Servicing

9401. Escrow and impound accounts relating to certain consumer credit
transactions.

9402. Disclosure notice required for consumers who waive escrow services.

9403. Real Estate Settlement Procedures Act of 1974 amendments.

9404. Truth in Lending Act amendments.

9405. Escrows included in repayment analysis.

Subtitle F—Appraisal Activities

9501. Property appraisal requirements.

9502. Unfair and deceptive practices and acts relating to certain consumer
credit transactions.

9503. Amendments relating to Appraisal Subeommittee of FIEC, Ap-
praiser Independence Monitoring, Approved Appraiser Edu-
cation, Appraisal Management Companies, Appraiser Com-
plaint Hotline, Automated Valuation Models, and Broker Price
Opinions.

9504. Study required on improvements in appraisal proeess and compli-
ance programs.

9505. Equal Credit Opportunity Act amendment.

9506. Real Estate Settlement Procedures Act of 1974 amendment relating
to certain appraisal fees.

Subtitle G—Sense of Congress Regarding the Importance of Government

See.

Sponsored Enterprises Reform

9601. Sense of Congress regarding the importance of Government-spon-
sored enterprises reform to enhance the protection, limitation,
and regulation of the terms of residential mortgage credit.

Subtitle HI—Reports and Data Collection

9701. GAO study report on government efforts to combat mortgage fore-
closure rescue scams and loan modification fraud.
9702. Reporting of mortgage data by State.

Subtitle I—Multifamily Mortgage Resolution
9801. Multifamily mortgage resolution program.
Subtitle J—Study of Effect of Drywall Presence on Foreclosures
9901. Study of effect of drywall presence on foreclosures.
Subtitle K—Home Affordable Modification Program
9911. Home Affordable Modification Program guidelines.

Subtitle L—Making Home Affordable Program
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See. 9921. Public availability of information.

TITLE VIII—FORECLOSURE AVOIDANCE AND AFFORDABLE
HOUSING
See. 10001, Emergency morteage relief.
See. 10002. Additional assistance for Neighborhood Stabilization Program.

TITLE IX—NONADMITTED AND REINSURANCE REFORM ACT

See. 10051, Short title.
See. 10052, Effective date.

Subtitle A—Nonadmitted Insurance

See. 10101. Reporting, payment, and allocation of premium taxes.

See. 10102. Regulation of nonadmitted insurance by insured’s home state.
See. 10103. Participation in national producer database.

See. 10104. Uniform standards for surplus lines eligibility.

See. 10105, Streamlined application for commercial purchasers.

See. 10106, GAO study of nonadmitted insurance market.

See. 10107. Definitions.

Subtitle B—Reinsurance
See. 10201. Regulation of credit for reinsurance and reinsurance agreements.
See. 10202. Regulation of reinsurer solvency.
See. 10203, Definitions.
Subtitle C—Rule of Construction

See. 10301, Rule of construction.
See. 10302. Severability.

TITLE X—INTEREST-BEARING TRANSACTION ACCOUNTS
AUTHORIZED

S

@

¢. 11001. Interest-bearing transaction accounts authorized.

TITLE I—FINANCIAL STABILITY
IMPROVEMENT ACT

SEC. 1000. SHORT TITLE; DEFINITIONS.
(a) SHORT TiTLE.—This title may be cited as the

“Financial Stability Improvement Act of 2009,

(b) DEFINITIONS.—For purposes of this title, the fol-
lowing definitions shall apply:
(1) The term “Board” means the Board of

Governors of the Federal Reserve System.
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(2) The term “Council” means the Financial

Services Oversight Council established under section

1001.

(3)

The term “Federal financial regulatory

agency’’ means any agency that has a voting mem-

ber of the Council as set forth in section 1001(b)(1).

(4) The term ‘financial company” means a

company or other entity:

HR 4173 RFS

(A) that 15—

(1) incorporated or organized under
the laws of the United States or any State,
territory, or possession of the United
States, the District of Columbia, Common-
wealth of Puerto Rico, Commonwealth of
Northern Mariana Islands, Guam, Amer-
ican Samoa, or the United States Virgin
Islands; or

(i) a company incorporated in or or-
canized in a country other than the United
States that has significant operations in
the United States (hereafter in this title
referred to as a ‘“‘foreign financial parent’)
after through—

(I) a Federal or State branch or

agency of a foreien bank as such
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terms are defined in the International
Banking Act of 1978 (12 U.S.C. 3101
et seq.); or

(IT) a United States affiliate or
other United States operating entity;

(B) that is, in whole or in part, directly or
indirectly, engaged in financial activities; and

(C) that is not a Farm Credit System in-
stitution chartered under and subject to the
provisions of the Farm Credit Act of 1971, as
amended (12 U.S.C. 2001 et seq.).

(5) FINANCIAL HOLDING COMPANY SUBJECT TO
STRICTER STANDARDS.—The term “financial holding
company subject to stricter standards” means—

(A) a financial company that has been sub-
jected to stricter prudential standards under
subtitle B; or

(B) in the case of a financial company de-
sceribed in subparagraph (A) that is required to
establish an intermediate holding company
under section 6 of the Bank Holding Company
Act, the section 6 holding company through
which the financial company is required to con-

duct 1ts financial activities.
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(6) The term ‘“primary financial regulatory

agency’’ means the following:

(A) The Comptroller of the Currency, with

respect to any national bank, any Federal

branch or Federal agency of a foreign bank,

and, after the date on which the functions of

the Office of Thrift Supervision and the Direc-

tor of the Office of Thrift Supervision are

transferred under subtitle C, a Federal savings

assoclation.

HR 4173 RFS

(B) The Board, with respect to—

(1) any State member bank;

(1) any bank holding company and
any subsidiary of such company (as such
terms are defined in the Bank Holding
Company Act), other than a subsidiary
that is described in any other subpara-
oraph of this paragraph to the extent that
the subsidiary is engaged in an activity de-
seribed in such subparagraph;

(iii) any financial holding company
subject to stricter standards and any sub-
sidiary (as such term is defined in the
Bank Holding Company Act) of such com-

pany, other than a subsidiary that is de-
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scribed in any other subparagraph of this
paragraph to the extent that the subsidiary
18 engaged in an activity deseribed in such
subparagraph;

(iv) after the date on which the func-
tions of the Office of Thrift Supervision
are transferred under subtitle C, any sav-
ings and loan holding company (as defined
in section 10(a)(1)(D) of the Home Own-
ers’ Loan Act) and any subsidiary (as such
term is defined in the Bank Holding Com-
pany Act of 1956) of such company, other
than a subsidiary that is described in any
other subparagraph of this paragraph, to
the extent that the subsidiary is engaged
in an activity deseribed in such subpara-
oraph;

(v) any organization organized and
operated under section 25 or 25A of the
Federal Reserve Act (12 U.S.C. 601 et
seq. or 611 et seq.); and

(vi) any foreign bank or company that
is treated as a bank holding company
under subsection (a) of section 8 of the

International Banking Act of 1978 and
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any subsidiary (other than a bank or other

subsidiary that is deseribed in any other

subparagraph of this paragraph) of any
such foreign bank or company.

(C) The Federal Deposit Insurance Cor-
poration, with respect to any State nonmember
bank, any insured State branch of a foreign
bank (as such terms are defined in section 3 of
the Federal Deposit Insurance Act), and, after
the date on which the functions of the Office of
Thrift Supervision are transferred under sub-
title C, any State savings association.

(D) The National Credit Union Adminis-
tration, with respect to any insured credit union
under the Federal Credit Union Act (12 U.S.C.
1751 et seq.).

(E) The Securities and Exchange Commis-
sion, with respect to—

(1) any broker or dealer registered
with the Securities and Exchange Commis-
sion under the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.);

(i) any investment company reg-
istered with the Securities and Exchange

Commission under the Investment Com-

HR 4173 RFS
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pany Act of 1940 (15 U.S.C. 80a—1 et
seq.);

(iii) any investment adviser registered
with the Securities and Exchange Commis-
sion under the Investment Adwvisers Act of
1940 (15 U.S.C. 80b-1 et seq.) with re-
spect to the investment advisory activities
of such company and activities incidental
to such advisory activities;

(iv) any clearing agency (as defined in
section  3(a)(23) of the Securities Ex-
change Act of 1934);

(v) a securities-based swap execution
facility that is registered with the Securi-
ties and Exchange Commission under the
Securities Exchange Act of 1934 (15
U.S.C. T8a et seq.);

(vi) any exchange registered as a na-
tional securities exchange with the Securi-
ties and Exchange Commission under the
Securities Exchange Act of 1934 (15
U.S.C. T8a et seq.);

(vil) any credit rating agency reg-

istered with the Securities and Exchange
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Commission under the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.);

(viii) any securities information proe-
essor registered with the Securities and
Exchange Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.); and

(ix) any transfer agent registered with
the Securities and Exchange Commission
under the Securities Exchange Act of 1934
(15 U.S.C. T8a et seq.).

(F) The Commodity Futures Trading

Commission, with respect to—

HR 4173 RFS

(1) any futures commission merchant,
any commodity trading adviser, any retail
foreign exchange dealer, and any com-
modity pool operator registered with the
Commodity Futures Trading Commission
under the Commodity Exchange Act (7
U.S.C. 1 et seq.) with respect to the com-
modities activities of such entity and ac-
tivities incidental to such commodities ac-
tivities; and

(i1) any derivatives clearing organiza-

tion, designated contract market, or swap



O o0 N N W BB W

[\© TN NG N N T NG I NS I NS R N e T e T e T e T e Y Y
L A W NN = DO VO NN R WD~ O

23

execution facility (as defined in the Com-

modity Exchange Act).

(G) The Federal Housing Finance Agency
with respect to the Federal National Mortgage
Association, the Federal Home Lioan Morteage
Corporation, and the Federal home loan banks.

(H) The State insurance authority of the
State in which an insurance company is domi-
ciled, with respect to the insurance activities
and activities incidental to such insurance ac-
tivities of an insurance company that is subject
to supervision by the State insurance authority
under State insurance law.

(I) The Office of Thrift Supervision, with
respect to any Federal savings association,
State savings association, or savings and loan
holding company, until the date on which the
functions of the Office of Thrift Supervision are
transferred under subtitle C.

(7) TERMS DEFINED IN OTHER LAWS.

(A) AFFILIATE.—The term ‘‘affiliate’” has
the meaning given such term in section 2(k) of
the Bank Holding Company Act of 1956.

(B) STATE MEMBER BANK, STATE NON-

MEMBER BANK.—The terms ‘“‘State member

HR 4173 RFS
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bank” and ‘“State nonmember bank” have the

same meanings as in subsections (d)(2) and

(e)(2), respectively, of section 3 of the Federal

Deposit Insurance Act.

SEC. 1000A. RESTRICTIONS ON THE FEDERAL RESERVE
SYSTEM PENDING AUDIT REPORT.

(a) IN GENERAL.—Notwithstanding any other provi-
sion of law, the Comptroller General of the United States
shall perform an audit of all actions taken by the Board
of Governors of the Federal Reserve System and the Fed-
eral reserve banks during the current economic crisis pur-
suant to the authority granted under section 13(¢) of the
Federal Reserve Act. Such audit shall be completed as ex-
peditiously as possible, but no later than 2 years, after
the date of the enactment of the Financial Stability Im-
provement Act of 2009.

(b) REPORT.—

(1) REQUIRED.—Not later than the end of the
90-day period beginning on the date the audit re-
ferred to in subsection (a) is completed, the Comp-
troller General of the United States shall submit a
report to the Congress, and make such report avail-

able to the public.

(2) CONTENTS.—The report under paragraph

(1) shall include a detailed description of the find-
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ings and conclusion of the Comptroller General with
respect to the audit that is the subject of the report,
together with such recommendations for legislative
or administrative action as the Comptroller General
may determine to be appropriate.
Subtitle A—The Financial Services
Oversight Council
SEC. 1001. FINANCIAL SERVICES OVERSIGHT COUNCIL ES-
TABLISHED.

(a) ESTABLISHMENT.—Immediately upon enactment
of this title, there is established a Financial Services Over-
sight Counecil.

(b) MEMBERSHIP.—The Council shall consist of the
following:

(1) VOTING MEMBERS.—Voting members, who
shall each have one vote on the Council, as follows:
(A) The Secretary of the Treasury, who
shall serve as the Chairman of the Counecil.
(B) The Chairman of the Board of Gov-
ernors of the Federal Reserve System.
(C) The Comptroller of the Currency.
(D) The Director of the Office of Thrift
Supervision, until the functions of the Director
of the Office of Thrift Supervision are trans-

ferred pursuant to subtitle C.
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(E) The Chairman of the Securities and
Exchange Commission.

(F) The Chairman of the Commodity Fu-
tures Trading Commission.

(G) The Chairperson of the Federal De-
posit Insurance Corporation.

(IT) The Director of the Federal Housing
Finance Agency.

(I) The Chairman of the National Credit
Union Administration.

(J) The head of the Consumer Financial
Protection Agency.

(2) NONVOTING MEMBERS.—Nonvoting mem-
bers, who shall serve in an advisory capacity and
shall not be excluded from any of the Council’s pro-
ceedings, meetings, discussions, and deliberations:

(A) The Director of the Federal Insurance
Office.

(B) A State insurance commissioner, to be
designated by a selection process determined by
the State insurance commissioners, provided
that the term for which a State insurance com-
missioner may serve shall last no more than the
2-year period beginning on the date that the

commissioner is selected.
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(C) A State banking supervisor, to be des-
ignated by a selection process determined by
the State bank supervisors, provided that the
term for which a State banking supervisor may
serve shall last no more than the 2-year period
beginning on the date that the supervisor is se-
lected.

(D) A State securities commissioner (or an
officer performing like functions), to be des-
ignated by a selection process determined by
such State securities commissioners, provided
that the term for which a State securities com-
missioner may serve shall last no more than the
2-year period beginning on the date that the
commissioner is selected.

(¢) DuTiEs.—The Council shall have the following
duties:

(1) To advise the Congress on financial domes-
tic and international regulatory developments, in-
cluding insurance and accounting developments, and
make recommendations that will enhance the integ-
rity, efficiency, competitiveness, and stability of the

United States financial markets.
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(2) To monitor the financial services market-
place to identify potential threats to the stability of
the United States financial system.

(3) To identify potential threats to the stability
of the United States financial system that do not
arise out of the financial services marketplace.

(4) To develop strategies (and conduct exercises
in furtherance of those strategies) to prepare for po-
tential threats identified under paragraphs (2) and
(3). In doing so, the Council shall collaborate with
participants in the financial sector, financial sector
coordinating councils, and any other parties the
Jouncil determines to be appropriate.

(5) To subject financial companies and financial
activities to stricter prudential standards in order to
promote financial stability and mitigate systemic
risk in accordance with subtitle B.

(6) To issue formal recommendations that a
Council member agency adopt stricter prudential
standards for firms it regulates to mitigate systemic
risk in accordance with subtitle B of this title.

(7) To monitor international regulatory develop-
ments, including both insurance and accounting de-
velopments, and to identify those developments that

may conflict with the policies of the United States
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or place United States financial services firms or
United States financial markets at a competitive dis-
advantage.

(8) To facilitate information sharing and co-
ordination among the members of the Council re-
carding financial services policy development,
rulemakings, examinations, reporting requirements,
and enforcement actions.

(9) To provide a forum for discussion and anal-
ysis of emerging market developments and financial
regulatory issues among its members.

(10) At the request of an agency that is a
Jouncil member, to resolve a jurisdictional dispute
between that agency and another agency that is a
Council member in accordance with section 1002.

(11) To review and submit comments to the Se-
curities and Kxchange Commission and any stand-
ards setting body with respect to an existing or pro-

posed accounting principle, standard, or procedure.

SEC. 1002. RESOLUTION OF DISPUTES AMONG FEDERAL FI-

NANCIAL REGULATORY AGENCIES.

(a) REQUEST FOR DISPUTE RESOLUTION.—The

23 Council shall resolve a dispute among 2 or more Federal

24 financial regulatory agencies if—
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(1) a Federal financial regulatory agency has a
dispute with another Federal financial regulatory
agency about the agencies’ respective jurisdiction
over a particular financial company or financial ac-
tivity or product (excluding matters for which a dis-
pute mechanism specifically has been provided under
section 4204 or title I11);

(2) the disputing agencies cannot, after a dem-
onstrated good faith effort, resolve the dispute
among themselves; and

(3) any of the Federal financial regulatory
agencies involved in the dispute—

(A) provides all other disputants prior no-
tice of its intent to request dispute resolution
by the Council; and

(B) requests in writing, no earlier than 14
days after providing the notice described in
paragraph (A), that the Council resolve the dis-
pute.

(b) CounciL DECISION.—The Council shall decide
the dispute—

(1) within a reasonable time after receiving the
dispute resolution request;

(2) after consideration of relevant information

provided by each party to the dispute; and
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(3) by agreeing with 1 of the disputants regard-

ing the entirety of the matter or by determining a

compromise position.

(¢) FOrRM AND BINDING EFrFECT.—A Council deci-
sion under this section shall be in writing and include an
explanation and shall be binding on all Federal financial
regulatory agencies that are parties to the dispute.

SEC. 1003. TECHNICAL AND PROFESSIONAL ADVISORY
COMMITTEES.

The Council is authorized to appoint—

(1) subsidiary working groups composed of

Council members and their staff, Council staff, or a

combination; and

(2) such temporary special advisory, technical,
or professional committees as may be useful in car-
rying out its functions, which may be composed of

Council members and their staff, other persons, or

a combination.

SEC. 1004. FINANCIAL SERVICES OVERSIGHT COUNCIL

MEETINGS AND COUNCIL GOVERNANCE.

(a) MEETINGS.—The Council shall meet as fre-
quently as the Chairman deems necessary, but not less
than quarterly.

(b) VoTING.—Unless otherwise provided, the Council

shall make all decisions the Council is required or author-
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I ized to make by a majority of the total voting membership
of the Council under section 1001(b)(1).
SEC. 1005. COUNCIL STAFF AND FUNDING.

(a) VOTING MEMBERS OF THE COUNCIL.—The Sec-

retary of the Treasury shall and all other voting members

(1) detail permanent staff from the Department

2
3
4
5
6 of the Council may, with the approval of the Council
7
8 of the Treasury to provide the Council (and any
9

temporary special advisory, technical, or professional

10 committees appointed by the Council) with profes-
11 sional and expert support; and

12 (2) provide such other services and facilities
13 necessary for the performance of the Council’s func-
14 tions and fulfillment of the duties and mission of the
15 Council.

16 (b) OTHER DEPARTMENTS AND AGENCIES.—In addi-

17 tion to the assistance prescribed in subsection (a), depart-
18 ments and agencies of the United States may, with the

19 approval of the Council—

20 (1) detail department or agency staff on a tem-
21 porary basis to provide additional support to the
22 Council (and any special advisory, technical, or pro-
23 fessional committees appointed by the Council); and
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(2) provide such services, and facilities as the
other departments or agencies may determine advis-
able.

(¢) STAFF STATUS; COUNCIL FUNDING.—

(1) Srarus.—Staff detailed to the Council by
the Secretary of the Treasury and other United
States departments or agencies shall—

(A) report to and be subject to oversight
by the Council during their assignment to the

Council; and

(B) be compensated by the department of
agency from which the staff was detailed.

(2) FUNDING.—The administrative expense of
the Council shall be paid by the departments and
agencies represented by voting members of the
Council on an equal basis.

SEC. 1006. REPORTS TO THE CONGRESS.

(a) IN GENERAL.—Semiannually the Council shall
submit a report to the Committee on Ways and Means,
the Committee on Agriculture, and the Committee on Fi-
nancial Services of the House of Representatives and the
Committee on Finance, the Committee on Agriculture,
and the Committee on Banking, Housing, and Urban Af-
fairs of the Senate, and the Comptroller General of the

United States that—
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(1) describes significant financial and regu-
latory developments, including insurance and ac-
counting regulations and standards, and assesses the
impact of those developments on the stability of the
financial system;

(2) recommends actions that will improve finan-
cial stability;

(3) details the size, scale, scope, concentration,
activities, and interconnectedness of the 50 largest
financial institutions, by total assets, in the United
States;

(4) describes strategies developed by the Coun-
cil to respond to potential threats to the stability of
the United States financial system and the outcome
of exercises conducted in furtherance of those strate-
oles;

(5) describes the nature and scope of any com-
pany or activities identified under subtitle B and
steps taken to address them; and

(6) deseribes any dispute resolutions under-
taken under section 1002 and the result of such res-
olutions.

(b) EVALUATION OF ANNUAL REPORT BY GAO.—

24 Not later than 120 days after receiving the report required

25 by subsection (a), the Comptroller General of the United
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States shall submit an evaluation of such report to the
Committee on Ways and Means, the Committee on Agri-
culture, and the Committee on Financial Services of the
House of Representatives and the Committee on Finance,
the Committee on Agriculture, and the Committee on
Banking, Housing, and Urban Affairs of the Senate.

(¢) STATEMENTS BY VOTING MEMBERS OF TIE
COUNCIL.—At the time each report is submitted under
subsection (a), each voting member of the Council shall—

(1) if such member believes that the Council,
the Government, and the private sector are taking
all reasonable steps to ensure financial stability and
to prevent systemic risk that would negatively affect
the economy, submit a signed statement to the Com-
mittee on Ways and Means, the Committee on Agri-
culture, and the Committee on Financial Services of
the House of Representatives and the Committee on

Finance, the Committee on Agriculture, and the

Jommittee on Banking, Housing, and Urban Affairs

of the Senate stating such belief; or

(2) 1f such member does not believe that all rea-
sonable steps described under paragraph (1) are
being taken, submit a signed statement to the Com-
mittee on Ways and Means, the Committee on Agri-

culture, and the Committee on Financial Services of
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the House of Representatives and the Committee on

Finance, the Committee on Agriculture, and the

Committee on Banking, Housing, and Urban Affairs

of the Senate stating what actions such member be-

lieves need to be taken in order to ensure that all

reasonable steps described under paragraph (1) are

taken.

(d) TESTIMONY BY THE CHAIRMAN.—The Chairman
of the Council shall appear before the Committee on K'i-
nancial Services of the House of Representatives and the
Committee on Banking, Housing, and Urban Affairs of
the Senate at a semi-annual hearing, after the report is
submitted under subsection (a)—

(1) to discuss the efforts, activities, objectives,
and plans of the Council; and

(2) to discuss and answer questions concerning
such report.

(e) STUDY OF EFFECTS CONSUMER FINANCIAL PRO-
TECTION AGENCY REGULATIONS AND STANDARDS.—

(1) STUDY REQUIRED.—The Council shall con-
duct a study of the effects that regulations and
standards of the Consumer Financial Protection
Agency will have on all covered persons (as such
term is defined in section 4002(9)), including non-

depository institution covered persons. The Director
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of the Consumer Financial Protection Agency shall
take the findings of the study into account when
issuing regulations.

(2) VALUE OF NONBANK PRODUCTS.—The
study shall include an evaluation and assessment of
the appropriateness of using “APR” as a true meas-
ure of the value of all nonbank products.

(3) SUBMISSION.—Not later than 240 days
after the date of the enactment of this Act, the Di-
rector of the Consumer Financial Protection Agency
shall submit the study to Congress and include any
recommendations the Director may have for changes
in law and regulations to improve consumer protec-

tions and maintain access to credit.

SEC. 1007. APPLICABILITY OF CERTAIN FEDERAL LAWS.

(a) The Federal Advisory Committee Act shall not

apply to the Financial Services Oversight Council, or any
special advisory, technical, or professional committees ap-
pointed by the Council (except that, if an advisory, tech-
nical, or professional committee has one or more members
who are not employees of or affiliated with the United
States government, the Council shall publish a list of the

names of the members of such committee).

(b) The Council shall not be deemed an “‘agency’ for

purposes of any State or Federal law.
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SEC. 1008. OVERSIGHT BY GAO.

(a) AuTHorITY TO AUDIT.—The Comptroller Gen-
eral of the United States may audit the activities and fi-
nancial transactions of—

(1) the Council; and

(2) any person or entity acting on behalf of or
under the authority of the Council, to the extent
such activities and financial transactions relate to
such person’s or entity’s work for the Council.

(b) ACCESS TO INFORMATION . —

(1) IN GENERAL.—Notwithstanding any other
provision of law, the Comptroller General of the
United States shall have access, upon request and at
such reasonable time and in such reasonable form as
the Comptroller General may request, to—

(A) any records or other information under
the control of or used by the Council;

(B) any records or other information under
the control of a person or entity acting on be-
half of or under the authority of the Council, to
the extent such records or other information is
relevant to an audit under subsection (a); and

(C) the officers, directors, employees, fi-
nancial advisors, staff, working groups, and
agents and representatives of the Council (as
related to the agent’s or representative’s activi-
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ties on behalf of the Council) at such reasonable

times as the Comptroller General may request.

(2) CERTAIN INFORMATION SPECIFIED.—Access
under paragraph (1) includes access to—

(A) information provided to the Council by
its voting and nonvoting members under section

1101; and

(B) the identity of each financial holding
company subject to stricter standards.

(3) Cories.—Comptroller General may make
and retain copies of such books, accounts, and other
records access to which i1s granted under this provi-
sion as the Comptroller General considers appro-
priate.

(¢) PERIODIC EVALUATIONS.—The Comptroller Gen-
eral of the United States shall periodically evaluate the
processes and activities of the Council and the extent to
which the Council is fulfilling its duties under this title.
The Comptroller General shall submit to the Committee
on Financial Services of the House of Representatives and
the Committee on Banking, Housing, and Urban Affairs
of the Senate a report on the results of each such evalua-

tion.
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Subtitle B—Prudential Regulation
of Companies and Activities for
Financial Stability Purposes

SEC. 1100. FEDERAL RESERVE BOARD AUTHORITY THAT OF

AGENT ACTING ON BEHALF OF COUNCIL.

For purposes of this subtitle, the Board of Governors
of the Federal Reserve System shall act in the capacity
of agent for the Council, acting on behalf of the Council.
SEC. 1101. COUNCIL AND BOARD AUTHORITY TO OBTAIN

INFORMATION.

(a) IN GENERAL.—The Council and the Board are
authorized to receive, and may request the production of,
any data or information from members of the Council, as
necessary—

(1) to monitor the financial services market-
place to identify potential threats to the stability of
the United States financial system;

(2) to identify global trends and developments
that could pose systemic risks to the stability of the
economy of the United States or other economies; or

(3) to otherwise carry out any of the provisions
of this title, including to ascertain a primary finan-
cial regulatory agency’s implementation of rec-

ommended prudential standards under this subtitle.
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(b) SUBMISSION BY CoOuUNCIL MEMBERS.—Notwith-

standing any provision of law, any voting or nonvoting
member of the Council is authorized to provide informa-
tion to the Council, and the members of the Council shall
maintain the confidentiality of such information.

(¢) FINANCIAL COMPANY DATA COLLECTION.—

(1) IN GENERAL.—The Council or the Board
may require the submission of periodic and other re-
ports from any financial company solely for the pur-
pose of assessing the extent to which a financial ac-
tivity or financial market in which the financial com-
pany participates, or the company itself, poses a
threat to financial stability.

(2) MITIGATION OF REPORT BURDEN.—Before
requiring the submission of reports from financial
companies that are regulated by the primary finan-
cial regulatory agencies, the Council or the Board
shall coordinate with such agencies and shall, when-
ever possible, rely on information already being col-
lected by such agencies.

(3) MITIGATION REQUIREMENTS IN CASE OF
FOREIGN FINANCIAL PARENTS.—DBefore requiring
the submission of reports from a company that is a
foreign financial parent, the Council or the Board

shall, to the extent appropriate, coordinate with any
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appropriate foreign regulator of such company and

any appropriate multilateral organization and, when-

ever possible, rely on information already being col-
lected by such foreign regulator or multilateral orga-
nizational with English translation.

(d) CONSULTATION WITH AGENCIES AND ENTI-
TIES.—The Council or the Board, as appropriate, may
consult with Federal and State agencies and other entities
(including the Federal Insurance Office) to carry out any

of the provisions of this subtitle.

(e) ADDITIONAL PROVISIONS.
(1) DATA AND INFORMATION SHARING.—The

Chairman of the Council, in consultation with the

other members of the Council, may:

(A) establish procedures to share data and
information collected by the Council under this
section with the members of the Council;

(B) develop an electronic process for shar-
ing all information collected by the Council with
the Chairman of the Board on a real-time basis;

(C) issue any regulations necessary to
carry out this subsection; and

(D) designate the format in which re-
quested data and information must be sub-

mitted to the Council, including any electronic,
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digital, or other format that facilitates the use

of such data by the Council in its analysis.

(2) APPLICABLE PRIVILEGES NOT WAIVED.—A
Federal financial regulator, State financial regu-
lator, United States financial company, foreign fi-
nancial company operating in the United States, fi-
nancial market utility, or other person shall not be
compelled to waive and shall not be deemed to have
waived any privilege otherwise applicable to any data
or information by transferring the data or informa-
tion to, or permitting that data or information to be
used by—

(A) the Council;
(B) any Federal financial regulator or

State financial regulator, in any capacity; or

(C) any other agency of the Federal Gov-

ernment (as defined in section 6 of title 18,

United States Code).

(3) DISCLOSURE EXEMPTION.—Any informa-
tion obtained by the Council under this section shall
be exempt from the disclosure requirements under
section 552 of title 5, United States Code.

(4) CONSULTATION WITH FOREIGN GOVERN-
MENTS.—Under the supervision of the President,

and In a manner consistent with section 207 of the
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Foreign Service Act of 1980 (22 U.S.C. 3927), the

Chairman of the Council, in consultation with the
other members of the Council, shall regularly consult
with the financial regulatory entities and other ap-
propriate organizations of foreien governments or
international organizations on matters relating to
systemic risk to the international financial system.

(5) REPORT.—Not later than 6 months after
the date of the enactment of this title, the Chairman
of the Council shall report to the Financial Services
Committee of the House of Representatives and the
Banking, Housing, and Urban Affairs Committee of
the Senate the opinion of the Council as to whether
setting up an electronic database as described in
paragraph (1)(B) would aid the Council in carrying
out this section.

1102. COUNCIL PRUDENTIAL REGULATION REC-
OMMENDATIONS TO FEDERAL FINANCIAL
REGULATORY AGENCIES; AGENCY AUTHOR-
ITY.

(a) IN GENERAL.—The Council 1s authorized to issue

22 formal recommendations, publicly or privately, that a Fed-

23 eral financial regulatory agency adopt stricter prudential

24 standards for firms it regulates to mitigate systemic risk.
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(b) AGENCY AUTHORITY TO IMPLEMENT STAND-

(1) A Federal financial regulatory agency spe-
cifically may, in response to a Council recommenda-
tion under this section or otherwise, impose, require
reports regarding, examine for compliance with, and
enforce stricter prudential standards and safeguards
for the firms it regulates to mitigate systemic risk.
This authority is in addition to and does not limit
any other authority of the Federal financial regu-
latory agencies. Compliance by an entity with ac-
tions taken by a Federal financial regulatory agency
under this section shall be enforceable in accordance
with the statutes governing the respective Federal fi-
nancial regulatory agency’s jurisdiction over the en-
tity as if the agency action were taken under those
statutes.

(2) APPLYING STANDARDS TO FOREIGN FINAN-
CTAL PARENTS.—In applying standards under para-
oraph (1) to any foreign financial parent, or to any
branch of, subsidiary of, or other operating entity
related to such foreign financial parent that operates
within the United States, the Federal financial regu-

latory agency shall—
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| (A) give due regard to the principles of na-
2 tional treatment and equality of competitive op-
3 portunity; and
4 (B) take into account the extent to which
5 the foreign financial parent is subject to com-
6 parable standards on a consolidated basis in the
7 home country of such foreign financial parent
8 that are administered by a comparable foreign
9 supervisory authority.
10 (¢) AGENCY NOTICE TO COUNCIL.—A Federal finan-
11 cial regulatory agency shall, within 60 days of receiving

12 a Council recommendation under this section, notify the

13 Council in writing regarding—

14 (1) the actions the Federal financial regulatory
15 agency has taken in response to the Council’s rec-
16 ommendation, additional actions contemplated, and
17 timetables therefore; or

18 (2) the reason the Federal financial regulatory
19 agency has failed to respond to the Council’s re-
20 quest.

21 SEC. 1103. SUBJECTING FINANCIAL COMPANIES TO STRICT-

22 ER PRUDENTIAL STANDARDS FOR FINANCIAL
23 STABILITY PURPOSES.
24 (a) IN GENERAL.—The Council shall, in consultation

25 with the Board and any other primary financial regulatory
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agency that regulates the financial company or a sub-
sidiary of such company, and, in the case of a financial
holding company subject to stricter standards that is an
insurance company, the Federal Insurance Office, subject
a financial company to stricter prudential standards under
this subtitle if the Council determines that—

(1) material financial distress at the company
could pose a threat to financial stability or the econ-
omy; or

(2) the nature, scope, size, scale, concentration,
and interconnectedness, or mix of the company’s ac-
tivities could pose a threat to financial stability or
the economy.

(b) CRITERIA.—In making a determination under
subsection (a), the Council shall consider the following cri-
teria:

(1) The extent of the company’s leverage.

(2) The extent and nature of the company’s off-
balance sheet exposures.

(3) The extent and nature of the company’s
transactions and relationships with other financial
companies.

(4) The company’s importance as a source of

credit for households, businesses, and State and
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local governments and as a source of liquidity for
the financial system.

(5) The company’s importance as a source of
credit for low-income, minority, or underserved com-
munities and the impact the failure of such company
would have on the availability of credit in such com-
munities.

(6) The extent to which assets are simply man-
aged and not owned by the financial company and
the extent to which ownership of assets under man-
agement is diffuse.

(7) The nature, scope, and mix of the com-
pany’s activities.

(8) The degree to which the company is already
regulated by one or more Federal financial regu-
latory agencies or, in the case of a foreign financial
parent, the extent to which such foreign parent is
subject to prudential standards on a consolidated
basis in the home country of such financial parent
that are administered and enforced by a comparable
foreign supervisory authority.

(9) The amount and nature of the company’s fi-

nancial assets.
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(10) The amount and nature of the company’s
liabilities, including the degree of reliance on short-
term funding.

(11) Any other factors that the Council deems
appropriate.

(¢) NOTIFICATION OF DECISION.—The Board, in an
executive capacity on behalf of the Council, shall imme-
diately upon the Council’s decision notify the financial
company by order, which shall be public¢, that the financial
company 18 subject to stricter prudential standards, as
preseribed by the Board in accordance with section 1104.

(d) PERIODIC REVIEW AND RESCISSION OF KFIND-
INGS.—

(1) SUBMISSION OF ASSESSMENT.—The Board
shall periodically submit a report to the Council con-
taining an assessment of whether each company sub-
jected to stricter prudential standards should con-
tinue to be subject to such standards.

(2) REVIEW AND RESCISSION.—The Council
shall—

(A) review the assessment submitted pur-
suant to paragraph (1) and any information or
recommendation submitted by members of the

Council regarding whether a financial holding
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company subject to stricter standards continues
to merit stricter prudential standards; and

(B) rescind the action subjecting a com-
pany to stricter prudential standards if the

Council determines that the company no longer

meets the conditions for being subjected to

stricter prudential standards in subsections (a)

and (b).

() APPEAL.—

(1) ADMINISTRATIVE.—The Council and the
Board, in an executive capacity on behalf of the
Council, shall establish a procedure through which a
financial company that has been subjected to stricter
prudential standards in accordance with this section
may appeal being subjected to stricter prudential
standards.

(2) JUDICIAL REVIEW.—Any financial company
which has been subjected to stricter prudential
standards may seek judicial review by filing a peti-
tion for such review in the United States Court of
Appeals for the District of Columbia.

(f) EFFECT OF COUNCIL DECISION.—

(1) APPLICATION OF FEDERAL LAWS.

(A) APPLICATION OF BANK HOLDING COM-

PANY ACT AND FEDERAL DEPOSIT INSURANCE
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ACT.—A financial company subject to stricter
standards that does not own a bank (as defined
in section 2 of the Bank Holding Company Act
of 1956) and that is not a foreign bank or com-
pany that is treated as a bank holding company
under section 8 of the International Banking
Act of 1978 shall be subject to section 4, sub-
sections (b), (¢), (d), (e), (f), and (g) of section
5, and section 8 of the Bank IHolding Company
Act of 1956, and section 8 of the Federal De-
posit Insurance Act in the same manner and to
the same extent as if such financial holding
company subject to stricter standards were a
bank holding company that has elected to be a
financial holding company (as such terms are
defined in the Bank Holding Company Act of
1956), its subsidiaries were subsidiaries of a
bank holding company, and the Board was its
appropriate Federal banking agency (as such
term is defined under the Federal Deposit In-
surance Act).

(B) BOARD AUTHORITY.—For purposes of
administering and enforcing the provisions of
this title, the Board may take any action with

respect to a financial holding company subject
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to stricter standards described in subparagraph
(A) or its subsidiaries under the authorities de-
seribed in subparagraph (A) as if such financial
holding company subject to stricter standards
were a bank holding company that has elected
to be a financial holding company (as such
terms are defined in the Bank Holding Com-
pany Act of 1956), its subsidiaries were subsidi-
aries of a bank holding company, and the
Board was its appropriate Federal banking
agency (as such term is defined under the Fed-
eral Deposit Insurance Act).

(2) APPLICATION OF ACTIVITY RESTRICTIONS

SECTION 6 HOLDING COMPANY REQUIRE-

MENTS.—

(A) IN GENERAL.—Except as provided in
subparagraphs (B) and (C)—

(1) a financial holding company sub-
ject to stricter standards that conducts ac-
tivities that do not comply with section 4
of the Bank Holding Company Act shall be
required to establish or designate a section
6 holding company in accordance with sec-
tion 6 of the Bank Holding Company Act

of 1956 through which it conducts activi-
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ties of the company that are determined to
be financial in nature or incidental thereto
under section 4(k) of the such Act; and

(i) such section 6 holding company
shall be the financial holding company sub-
ject to stricter standards for purposes of
this title.

(B) EXCEPTIONS FROM SECTION 6 HOLD-

(1) GENERAL REQUIREMENT FOR

BOARD TO CONSIDER EXCEPTIONS.—DBe-

fore such time as a financial holding com-
pany subject to stricter standards is re-
quired to establish or designate a section 6
holding company under section 6 of the
Bank Holding Company Act, and in con-
sultation with the financial holding com-
pany subject to stricter standards and any
appropriate Federal or State financial reg-
ulators (and, in the case of a financial
holding company subject to stricter stand-
ards that 1s an insurance company, the
Federal Insurance Office)—

(I) the Board shall consider

whether to grant any of the exemp-
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tions from the requirements applicable
to section 6 holding companies under
section 6(a)(6)(A) of the Bank Hold-
ing Company Act of 1956, in accord-
ance with that provision; and

(IT) the Board, at the request of
a financial holding company subject to
stricter standards that is predomi-
nantly engaged in activities that are
determined to be financial in nature
or 1incidental thereto under section
4(k) of the Bank Holding Company
Act, shall consider whether to exempt
the financial holding company subject
to stricter standards from the require-
ment to establish a section 6 holding
company, taking into consideration
paragraph (2)(D), and the extent to
which the exemption would: facilitate
the extension of credit to individuals,
households and businesses; 1mprove
efficiency or customer service or result
in other public benefits; potentially
threaten the safety and soundness of

the financial holding company or any
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of its subsidiaries; potentially increase
systemie risk or threaten the stability
of the overall financial system; poten-
tially result in unfair competition; and
potentially have anticompetitive ef-
fects that would not be outweighed by
public benefits.

(11) BOARD DETERMINATION NOT TO

EXEMPT.—

(I) IN GENERAL.—If the Board
determines not to exempt the financial
holding company subject to stricter
standards from the requirement to es-
tablish a section 6 holding company,
the financial holding company subject
to stricter standards shall establish a
section 6 holding company within 90
days after the Board’s determination.

(II) EXTENSION OF PERIOD.—
The Board may extend the time by
which the financial holding company
subject to stricter standards is re-
quired to establish a section 6 holding

company for an additional reasonable
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period of time, not to exceed 180
days.

(i11) BOARD DETERMINATION TO EX-

EMPT.—

(I) IN GENERAL.—If the Board
orants the requested exemption from
the requirement to establish a section
6 holding company, the financial hold-
ing company subject to stricter stand-
ards shall at all times remain pre-
dominantly engaged in activities that
are determined to be financial in na-
ture or incidental thereto under sec-
tion 4(k) of the Bank Holding Com-
pany Act of 1956, and shall be the fi-
nancial holding company subject to
stricter standards for purposes of this
title.

(IT) SUBSEQUENT LOSS OF EX-
EMPTION.—Upon a determination by
the Board, in consultation with any
relevant Federal or State regulators
of the financial holding company sub-
ject to stricter standards, and, in the

case of a financial holding company
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subject to stricter standards that is an
mmsurance company, the Federal In-
surance Office, that the financial
holding company subject to stricter
standards fails to comply with this
subsection, the financial holding com-
pany subject to stricter standards
shall lose the exemption from the sec-
tion 6 holding company requirement
and shall establish a section 6 holding
company within the time periods de-
scribed in clause (11)(1).

(C) ACTIVITIES CONDUCTED ABROAD.—
Section 4 of the Bank Holding Company Act of
1956 shall not apply to any activities that a for-
eign financial holding company subject to strict-
er standards conducts solely outside the United
States if such activities are conducted solely by
a company or other entity that is located out-
side the United States.

(D) FLEXIBLE APPLICATION.—In applying
the activity restrictions and ownership limita-
tions of section 4 of the Bank Holding Com-
pany Act of 1956 to financial holding compa-

nies subject to stricter standards described in

HR 4173 RFS
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paragraph (1)(A), the DBoard shall flexibly
adapt such requirements taking into account
the usual and customary practices in the busi-
ness sector of the financial company subject to
stricter standards so as to avoid unnecessary
burden and expense.

(3) LEVERAGE LIMITATION.—The Board shall
require each financial holding company subject to
stricter standards to maintain a debt to equity ratio
of no more than 15 to 1, and the Board shall issue
regulations containing procedures and timelines for
how a financial holding company subject to stricter
standards with a debt to equity ratio of more than
15 to 1 at the time such company becomes a finan-
cial holding company subject to stricter standards
shall reduce such ratio.

1104. STRICTER PRUDENTIAL STANDARDS FOR CER-
TAIN FINANCIAL HOLDING COMPANIES FOR

FINANCIAL STABILITY PURPOSES.

(a) STRICTER PRUDENTIAL STANDARDS.

(1) IN GENERAL.—To mitigate risks to finan-
cial stability and the economy posed by a financial
holding company that has been subjected to stricter
prudential standards in accordance with section

1103, the Board, as agent of the Council, shall im-
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pose stricter prudential standards on such company.
Such standards shall be designed to maximize finan-
cial stability taking costs to long-term financial and
economic growth into account, be heightened when
compared to the standards that otherwise would
apply to financial holding companies that are not
subjected to stricter prudential standards pursuant
to this subtitle (including by addressing additional
or different types of risks than otherwise applicable
standards), and reflect the potential risk posed to fi-
nancial stability by the financial holding company
subject to stricter standards.

(2) STANDARDS.—

(A) REQUIRED STANDARDS.—The stricter
standards imposed by the Board under this sec-
tion shall include—

(1) risk-based capital requirements
and leverage limits, unless the Board de-
termines that such requirements are not
appropriate for a financial holding com-
pany subject to stricter standards because
of such company’s activities (such as in-
vestment company activities or assets
under management) or structure, in which

case the Board shall apply other standards
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that result in appropriately stringent con-
trols.

(i1) liquidity requirements;

(i11) concentration requirements (as
specified in subsection (c¢));

(iv) prompt corrective action require-
ments (as specified in subsection (e));

(v) resolution plan requirements (as
specified in subsection (f)); and

(vi) overall risk management require-
ments.

The

(B) ADDITIONAL STANDARDS.
heightened standards imposed by the Board
under this section also may include short-term
debt limits presceribed in accordance with sub-
section (d) and any other prudential standards
that the Board deems advisable, including tak-
ing actions to mitigate systemic risk.

(C) CONSULTATION WITH FEDERAL FI-
NANCIAL REGULATORY AGENCIES AND THE
FEDERAL INSURANCE OFFICE.—The Board, in
developing stricter prudential standards under
this subsection, shall consult with other Federal
financial regulatory agencies with respect to

any standard that is likely to have a significant
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| impact on a functionally regulated subsidiary,
2 or a subsidiary depository institution, of a fi-
3 nancial holding company that 1s subject to
4 stricter prudential standards under this title.
5 With respect to a financial holding company
6 subject to stricter standards that is an insur-
7 ance company or any insurance company sub-
8 sidiary of such a financial holding company
9 subject to stricter standards, the Board shall
10 also consult with the Federal Insurance Office.
11 (3) APPLICATION OF REQUIRED STANDARDS.
12 In imposing prudential standards under this section,
13 the Board—

14 (A) may differentiate among financial
15 holding companies subject to stricter standards
16 on an individual basis or by category, taking
17 into consideration their capital structure, risk,
18 complexity, financial activities, the financial ac-
19 tivities of their subsidiaries, and any other fac-
20 tors that the Board deems appropriate; and
21 (B) shall take into consideration whether
22 and to what extent a financial holding company
23 subject to stricter standards that is not a bank
24 holding company or treated as a bank holding
25 company owns or controls a depository institu-
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tion and shall adapt the prudential standards
applied to such company as appropriate in light
of any predominant line of business of such
company, including assets under management
or other activities for which capital require-
ments are not appropriate.

(4) WELL CAPITALIZED AND WELL MAN-
AGED.—A financial holding company subject to
stricter standards shall at all times after it is subject
to such standards be well capitalized and well man-
aged as defined by the Board.

(5) APPLICATION TO FOREIGN FINANCIAL COM-
PANIES.—The Board shall presceribe regulations re-
carding the application of stricter prudential stand-
ards to a foreign financial parent and to a Federal
or State branch, subsidiary, or operating entity that
is owned or controlled by a foreign financial parent,
eiving due regard to principles of national treatment
and equality of competitive opportunity and taking
into account the extent to which the foreign financial
parent 1s subject on a consolidated basis to home
country standards comparable to those applied to fi-
nancial holding companies in the United States.

(6) INCLUSION OF OFF BALANCE SHEET AC-

TIVITIES IN COMPUTING CAPITAL REQUIREMENTS.—
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(A) IN GENERAL.—In the case of any fi-
nancial holding company subject to stricter
standards, the computation of capital require-
ments shall take into account off balance sheet
activities for such a company.

(B) EXEMPTION.—If the Board determines
that an exemption from the requirements under
subparagraph (A) is appropriate, the Board
may exempt a financial holding company sub-
ject to stricter standards from the requirements
under subparagraph (A) or any transaction or
transactions engaged in by such a company.

(C) OFF BALANCE SHEET ACTIVITIES DE-
FINED.—For purposes of this paragraph, the
term “‘off balance sheet activities” means a li-
ability that is not currently a balance sheet li-
ability but may become one upon the happening
of some future event, including the following
transactions, to the extent they may create a li-
ability:

(1) Direct credit substitutes in which a
bank substitutes its own credit for a third

party, including standby letters of credit.
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(1) Irrevocable letters of credit that
cuarantee repayment of commercial paper
or tax-exempt securities.

(iii) Risk participation in bankers’ ac-
ceptances.

(iv) Sale and repurchase agreements.

(v) Asset sales with recourse against
the seller.

(vi) Interest rate swaps.

(vii) Credit swaps.

(viii) Commodity contracts.

(ix) Forward contracts.

(x) Securities contracts.

(x1) Such other activities or trans-
actions as the Board may, by rule, define.

(b) PRUDENTIAL STANDARDS AT KFUNCTIONALLY
REGULATED SUBSIDIARIES AND SUBSIDIARY DEPOSI-

TORY INSTITUTIONS.

(1) BOARD AUTHORITY TO RECOMMEND STAND-

ARDS.

With respect to a functionally regulated sub-
sidiary (as such term is defined in section 5 of the
Bank Holding Company Act) or a subsidiary deposi-
tory institution of a financial holding company sub-
ject to stricter standards, the Board may rec-

ommend that the relevant Federal financial regu-
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latory agency for such functionally regulated sub-
sidiary or subsidiary depository institution prescribe
stricter prudential standards on such functionally
regulated subsidiary or subsidiary depository institu-
tion. Any standards recommended by the Board
under this section shall be of the same type as those
described in subsection (a)(2) that the Board is re-
quired or authorized to impose directly on the finan-
cial holding company subject to stricter standards.

(2)  AGENCY AUTHORITY TO IMPLEMENT

HEIGHTENED STANDARDS AND SAFEGUARDS.—Kach

Federal financial regulatory agency that receives a
Board recommendation under paragraph (1) is au-
thorized to impose, require reports regarding, exam-
e for compliance with, and enforce standards
under this subsection with respect to the entities
such agency regulates as described 1n section
1006(b)(6). This authority is in addition to and does
not limit any other authority of the Federal financial
regulatory agencies. Compliance by an entity with
actions taken by a Federal financial regulatory agen-
cy under this section shall be enforceable in accord-
ance with the statutes governing the respective agen-
cy’s jurisdiction over the entity as if the agency ac-

tion were taken under those statutes.
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1 (3) IMPOSITION OF STANDARDS.—Standards
2 imposed by a Federal financial regulatory agency
3 under this subsection shall be the standards ree-
4 ommended by the Board in accordance with para-
5 eraph (1) or any other similar standards that the
6 Board deems acceptable after consultation between
7 the Board and the primary financial regulatory
8 agency and, with respect to an insurance company,
9 the Federal Insurance Office.

10 (4) FEDERAL FINANCIAL REGULATORY AGENCY
11 RESPONSE; NOTICE TO COUNCIL AND BOARD.—A
12 Federal financial regulatory agency shall notify the
13 Council and the Board in writing on whether and to
14 what extent the agency has imposed the stricter pru-
15 dential standards described in paragraph (3) within
16 60 days of the Board’s recommendation under para-
17 oraph (1). A Federal financial regulatory agency
18 that fails to 1mpose such standards shall provide
19 specific justification for such failure to act in the
20 written notice from the agency to the Council and
21 Board.
22 (¢) CONCENTRATION LIMITS FOR FINANCIAL HOLD-
23 ING COMPANIES SUBJECT TO STRICTER STANDARDS.
24 (1) STANDARDS.—In order to limit the risks
25 that the failure of any company could pose to a fi-
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nancial holding company subject to stricter stand-
ards and to the stability of the United States finan-
cial system, the Board, by regulation, shall prescribe
standards that limit the risks posed by the exposure
of a financial holding company subject to stricter
standards to any other company.

(2) LIMITATION ON CREDIT EXPOSURE.—The
regulations prescribed by the Board shall prohibit
each financial holding company subject to stricter
standards from having credit exposure to any unaf-
fillated company that exceeds 25 percent of capital
stock and surplus of the financial holding company
subject to stricter standards, or such lower amount
as the Board may determine by regulation to be nec-
essary to mitigate risks to financial stability.

(3) CREDIT EXPOSURE.—For purposes of this
subsection and with respect to a financial holding
company subject to stricter standards, the term
“eredit exposure” to a company means—

(A) all extensions of credit to the company,
including loans, deposits, and lines of credit;

(B) all repurchase agreements and reverse
repurchase agreement with the company;

(C) all securities borrowing and lending

transactions with the company to the extent
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that such transactions create credit exposure of

the financial holding company subject to strict-

er standards to the company;

(D) all guarantees, acceptances, or letters
of credit (including endorsement or standby let-
ters of credit) issued on behalf of the company;

(E) all purchases of or investment in secu-
rities issued by the company;

(F) counterparty credit exposure to the
company in connection with a derivative trans-
action between the financial holding company
subject to stricter standards and the company;
and

(G) any other similar transactions that the
Board by regulation determines to be a credit
exposure for purposes of this section.

(4) ATTRIBUTION RULE.—For purposes of this
subsection, any transaction by a financial holding
company subject to stricter standards with any per-
son is deemed a transaction with a company to the
extent that the proceeds of the transaction are used
for the benefit of, or transferred to, that company.

(5) RULEMAKING.—The Board may issue such
regulations and orders, including definitions con-

sistent with this subsection, as may be necessary to
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administer and carry out the purpose of this sub-

section.

(6) EXEMPTIONS.

(A) IN GENERAL.—

(1) FEDERAL HOME LOAN BANKS.
This subsection shall not apply to any Fed-
eral home loan bank, but Federal home
loan banks are not exempt from any other
provision of this title except as specifically
provided in this title.

(11) APPLICABILITY TO OTHER ENTI-
TIES.—The Federal National Mortgage As-
sociation and the Federal IHome ILoan
Mortgage Corporation are not exempt from
any provision of this title except as specifi-
cally provided in this title.

(B) REGULATIONS.

The Board may, by
regulation or order, exempt transactions, in
whole or in part, from the definition of credit
exposure if it finds that the exemption is in the
public interest and consistent with the purpose
of this subsection.

(7) TRANSITION PERIOD.—This subsection and
any regulations and orders of the Board under the

authority of this subsection shall not take effect
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until the date that is 3 years from the date of the
enactment of this subsection. The Board may extend
the effective date for up to 2 additional years to pro-
mote financial stability.

(d) SHORT-TERM DEBT LiMITS FOR CERTAIN K-

NANCIAL HOLDING COMPANIES.

(1) IN GENERAL.—In order to limit the risks
that an overaccumulation of short-term debt could
pose to financial holding companies and to the sta-
bility of the United States financial system, the
Board may by regulation prescribe a limit on the
amount of short-term debt, ncluding off-balance
sheet exposures, that may be accumulated by any fi-
nancial holding company subject to stricter stand-
ards for purposes of this title.

(2) BASIS OF LIMIT.—Any limit preseribed
under paragraph (1) shall be based on a financial
holding company’s short-term debt as a percentage
of its capital stock and surplus or on such other
measure as the Board considers appropriate.

(3) SHORT-TERM DEBT DEFINED.—For pur-
poses of this subsection, the term “short-term debt”
means such liabilities with short-dated maturity that
the Board identifies by regulation, except that such

term does not include insured deposits.
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(4) RULEMAKING AUTHORITY.—In addition to
prescribing regulations under paragraphs (1) and
(3), the Board may prescribe such regulations, in-
cluding definitions consistent with this subsection,
and issue such orders as may be necessary to carry
out this subsection.

(5) AUTHORITY TO ISSUE EXEMPTIONS AND

ADJUSTMENTS.

Notwithstanding the Bank Holding
Company Act of 1956 (12 U.S.C. 1841 et seq.), the
Board may, if it determines such action is necessary
to ensure appropriate heightened prudential super-
vision, with respect to a financial holding company
that does not control an insured depository institu-
tion, issue to such company an exemption from or
adjustment to the limit prescribed under paragraph
(1).

(e) ProOMPT CORRECTIVE ACTION FOR FINANCIAL

HoLDING COMPANIES SUBJECT TO STRICTER STAND-

ARDS.—

(1) PROMPT CORRECTIVE ACTION REQUIRED.—
The Board shall take prompt corrective action to re-
solve the problems of financial holding companies
subject to stricter standards. Exeept as specifically

provided otherwise, this subsection shall apply only
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to financial holding companies that are incorporated

or organized under United States laws.

(2) DEFINITIONS.—For purposes of this see-

tion—

HR 4173 RFS

(A) CAPITAL CATEGORIES.

(1) WELL CAPITALIZED.—A financial
holding company subject to stricter stand-
ards 1s “‘well capitalized” if it exceeds the
required minimum level for each relevant
capital measure.

(11) UNDERCAPITALIZED.—A financial
holding company subject to stricter stand-
ards is ‘“‘undercapitalized” if it fails to
meet the required minimum level for any
relevant capital measure.

(111) SIGNIFICANTLY UNDERCAPITAL-
IZED.—A financial holding company sub-
ject to stricter standards is “‘significantly
undercapitalized” if it is significantly below
the required minimum level for any rel-
evant capital measure. The Board shall de-
fine by rule or regulation the term ‘‘signifi-
cantly undercapitalized” at a threshold the

Board determines to be prudent for the ef-
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fective monitoring, management and over-
sight of the financial system.

(iv)  CRITICALLY  UNDERCAPITAL-
1IZED.—A financial holding company sub-
ject to stricter standards is ‘“‘eritically
undercapitalized” if it fails to meet any

~

level specified in paragraph (4)(C)(1).

(3) OTHER DEFINITIONS.

(A) AVERAGE.—The ‘“‘average” of an ac-
counting item (such as total assets or tangible
equity) during a given period means the sum of
that item at the close of business on each busi-
ness day during that period divided by the total
number of business days in that period.

(B) CAPITAL DISTRIBUTION.—The term
“capital distribution” means—

(1) a distribution of cash or other
property by a financial holding company
subject to stricter standards to its owners
made on account of that ownership, but
not including any dividend consisting only
of shares of the financial holding company
subject to stricter standards or rights to

purchase such shares;
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(i1) a payment by a financial holding
company subject to stricter standards to
repurchase, redeem, retire, or otherwise ac-
quire any of its shares or other ownership
interests, including any extension of credit
to finance any person’s acquisition of those
shares or interests; and

(i11) a transaction that the Board de-
termines, by order or regulation, to be in
substance a distribution of capital to the
owners of the financial holding company
subject to stricter standards.

(C) CAPITAL RESTORATION PLAN.—The
term ‘“‘capital restoration plan” means a plan
submitted under paragraph (6)(B).

(D) COMPENSATION.—The term ‘“‘com-
pensation” includes any payment of money or
provision of any other thing of value in consid-
eration of employment.

(E) RELEVANT CAPITAL MEASURE.—The
term ‘“‘relevant capital measure” means the
measures described in paragraph (4).

(F) REQUIRED MINIMUM LEVEL.—The
term “‘required minimum level” means, with re-

spect to each relevant capital measure, the min-
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imum acceptable capital level specified by the
Board by regulation.

(G) SENIOR EXECUTIVE OFFICER.—The
term ‘‘senior executive officer” has the same
meaning as the term “executive officer’” in sec-
tion 22(h) of the Federal Reserve Act (12
U.S.C. 375Db).

(4) CAPITAL STANDARDS.

(A) RELEVANT CAPITAL MEASURES.

(1) IN GENERAL.—Except as provided
in clause (i1)(II), the capital standards pre-
seribed by the Board wunder section
1104(a)(2) shall include—

(I) a leverage limit; and
(IT) a risk-based capital require-
ment.

(i1) OTHER CAPITAL MEASURES.—The

Board may by regulation—

(I) establish any additional rel-
evant capital measures to carry out
this section; or

(IT) rescind any relevant capital
measure required under clause (i)

upon determining that the measure is
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no longer an appropriate means for
carrying out this section.

(B) CAPITAL CATEGORIES GENERALLY.—
The Board shall, by regulation, specify for each
relevant capital measure the levels at which a
financial holding company subject to stricter
standards 1s well capitalized, undercapitalized,
and significantly undercapitalized.

(C) CRITICAL CAPITAL.—

(1) BOARD TO SPECIFY LEVEL.—

(I) LEVERAGE LIMIT.—The
Board shall, by regulation, specify the
ratio of tangible equity to total assets
at which a financial holding company
subject to stricter standards is criti-
cally undercapitalized.

(IT) OTHER RELEVANT CAPITAL

MEASURES.

The Board may, by reg-
ulation, specify for 1 or more other
relevant capital measures, the level at
which a financial holding company
subject to stricter standards is criti-

cally undercapitalized.
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(1) LEVERAGE LIMIT RANGE.—The
level specified under clause (i)(I) shall re-
quire tangible equity in an amount—
(I) not less than 2 percent of
total assets; and
(IT) except as provided in sub-
clause (I), not more than 65 percent
of the required minimum level of cap-
ital under the leverage limit.
(5) CAPITAL DISTRIBUTIONS RESTRICTED.—

(A) IN GENERAL.—A financial holding
company subject to stricter standards shall
make no capital distribution if, after making
the distribution, the financial holding company
subject to stricter standards would be under-
capitalized.

(B) ExcEPTION.—Notwithstanding sub-
paragraph (A), the Board may permit a finan-
cial holding company subject to stricter stand-
ards to repurchase, redeem, retire, or otherwise
acquire shares or ownership interests if the re-
purchase, redemption, retirement, or other ac-
quisition—

(1) 1s made in connection with the

issuance of additional shares or obligations
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of the financial holding company subject to
stricter standards in at least an equivalent
amount; and
(1) will reduce the financial obliga-
tions of the financial holding company sub-
ject to stricter standards or otherwise im-
prove the financial condition of the finan-
cial holding company subject to stricter
standards.

PROVISIONS  APPLICABLE TO UNDER-

CAPITALIZED FINANCIAL HOLDING COMPANY SUB-

JECT TO STRICTER STANDARDS.

(A) MONITORING REQUIRED.—The Board

shall—

HR 4173 RFS

(1) closely monitor the condition of
any undercapitalized financial holding com-
pany subject to stricter standards;

(ii) closely monitor compliance by any
undercapitalized financial holding company
subject to stricter standards with capital
restoration plans, restrictions, and require-
ments imposed under this section; and

(ii1) periodically review the plan, re-
strictions, and requirements applicable to

any undercapitalized financial holding com-
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pany subject to stricter standards to deter-
mine whether the plan, restrictions, and
requirements are effective.

(B) CAPITAL RESTORATION PLAN RE-

QUIRED.—

HR 4173 RFS

(i) IN GENERAL.—Any undercapital-
ized financial holding company subject to
stricter standards shall submit an accept-
able capital restoration plan to the Board
within the time allowed by the Board
under clause (iv).

(i1) CONTENTS OF PLAN.—The capital
restoration plan shall—

(I) specify:

(aa) the steps the financial
holding  company  subject to
stricter standards will take to be-
come well capitalized;

(bb) the levels of capital to
be attained by the financial hold-
ing company subject to stricter
standards during each year in
which the plan will be in effect;

(¢¢) how the financial hold-

g company subject to stricter
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standards will comply with the
restrictions or requirements then
in effect under this section; and
(dd) the types and levels of
activities in which the financial
holding  company subject to
stricter standards will engage;
and

(IT) contain such other informa-

tion that the Board may require.

CRITERIA FOR ACCEPTING

PLAN.—The Board shall not accept a cap-
ital restoration plan unless it determines

that the plan—

(I) complies with clause (i1);

(IT) 1s based on realistic assump-

tions, and 1is likely to succeed in re-
storing the capital of the financial
holding company subject to stricter

standards; and

(ITI) would not appreciably in-

crease the risk (including credit risk,
interest-rate risk, and other types of

risk) to which the financial holding
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company subject to stricter standards
18 exposed.

(1v) DEADLINES FOR SUBMISSION AND

The Board shall, by

regulation, establish deadlines that—

(©)

(I) provide financial holding com-
panies subject to stricter standards
with reasonable time to submit capital
restoration plans, and generally re-
quire a financial holding company
subject to stricter standards to submit
a plan not later than 45 days after it
becomes undercapitalized; and

(IT) require the Board to act on
capital restoration plans expeditiously,
and generally not later than 60 days
after the plan is submitted.

ASSET GROWTH RESTRICTED.—An

undercapitalized financial holding company sub-

ject to stricter standards shall not permit its

average total assets during any calendar quar-

ter to exceed its average total assets during the

preceding calendar quarter unless—
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(1) the Board has accepted the capital
restoration plan of the financial holding
company subject to stricter standards;

(1) any increase in total assets is con-
sistent with the plan; and

(iii) the ratio of tangible equity to
total assets of the financial holding com-
pany subject to stricter standards increases
during the calendar quarter at a rate suffi-
cient to enable it to become well capitalized
within a reasonable time.

(D) PRIOR APPROVAL REQUIRED FOR AC-

QUISITIONS AND NEW LINES OF BUSINESS.—An

undercapitalized financial holding company sub-

ject to stricter standards shall not, directly or

indirectly, acquire any interest in any company

or insured depository institution, or engage in

any new line of business, unless—

HR 4173 RFS

(1) the Board has accepted the capital
restoration plan of the financial holding
company subject to stricter standards, the
financial holding company subject to strict-
er standards is implementing the plan, and

the Board determines that the proposed
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action is consistent with and will further
the achievement of the plan;

(1) the Board determines that the
specific proposed action is appropriate; or

(ii1) the Board has exempted the fi-
nancial holding company subject to stricter
standards from the requirements of this
paragraph with respect to the class of ac-
quisitions that includes the proposed ac-

tion.

(E) DISCRETIONARY SAFEGUARDS.—The
Board may, with respect to any undercapital-
ized financial holding company subject to strict-
er standards, take actions described in any
clause of paragraph (7)(B) if the Board deter-
mines that those actions are necessary. The
Board, in determining whether to impose any
requirement under this subparagraph that is
likely to have a significant effect on a function-
ally regulated subsidiary, subsidiary depository
mstitution, or insurance company subsidiary of
a financial holding company subject to stricter
standards, shall consult with the primary finan-
clal regulatory agency for such subsidiary. In

the case of an insurance company subsidiary of
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a financial holding company subject to stricter

standards, the Board shall consult with the

Federal Insurance Office.

(7) PROVISIONS APPLICABLE TO SIGNIFICANTLY
UNDERCAPITALIZED FINANCIAL HOLDING COMPA-
NIES SUBJECT TO STRICTER STANDARDS AND
UNDERCAPITALIZED FINANCIAL HOLDING COMPA-
NIES SUBJECT TO STRICTER STANDARDS THAT FAIL

TO SUBMIT AND IMPLEMENT CAPITAL RESTORATION

PLANS,.
(A) IN GENERAL.—This paragraph shall
apply with respect to any financial holding com-
pany subject to stricter standards that—
(1) 1s significantly undercapitalized; or
(i1) 1s undercapitalized and—

(I) fails to submit an acceptable
capital restoration plan within the
time allowed by the Board under
paragraph (6)(B)(iv); or

(IT) fails in any material respect
to 1mplement a capital restoration
plan accepted by the Board.

(B) SPECIFIC ACTIONS AUTHORIZED.—The
Board shall carry out this paragraph by taking

1 or more of the following actions—
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(1) REQUIRING RECAPITALIZATION.—

Doing one or more of the following:

(I) Requiring the financial hold-
ing company subject to stricter stand-
ards to sell enough shares or obliga-
tions of the financial holding company
subject to stricter standards so that
the financial holding company subject
to stricter standards will be well cap-
italized after the sale.

(IT) Further requiring that in-
struments sold under subclause (I) be
voting shares.

(ITI)  Requiring the financial
holding company subject to stricter
standards to be acquired by or com-
bine with another company.

(1)  RESTRICTING  TRANSACTIONS

(I) Requiring the financial hold-
ing company subject to stricter stand-
ards to comply with section 23A of

the Federal Reserve Act (12 U.S.C.

371¢), as if it were a member bank.
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(IT)  Further restricting the
transactions of the financial holding
company subject to stricter standards
with affiliates and insiders.

(111) RESTRICTING ASSET GROWTIH.—
Restricting the asset growth of the finan-
cial holding company subject to stricter
standards more stringently than paragraph
(6)(C), or requiring the financial holding
company subject to stricter standards to
reduce its total assets.

(iv) RESTRICTING ACTIVITIES.—Re-
quiring the financial holding company sub-
ject to stricter standards or any of its sub-
sidiaries to alter, reduce, or terminate any
activity that the Board determines poses
excessive risk to the financial holding com-
pany subject to stricter standards.

(v) IMPROVING MANAGEMENT.—Doing
one or more of the following:

(I) NEW BLECTION OF DIREC-

TORS.—Ordering a new election for

the board of directors of the financial
holding company subject to stricter

standards.
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(IT) DISMISSING DIRECTORS OR

SENIOR EXECUTIVE OFFICERS.—Re-

quiring the financial holding company
subject to stricter standards to dis-
miss from office any director or senior
executive officer who had held office
for more than 180 days immediately
before the financial holding company
subject to stricter standards became
undercapitalized. Dismissal under this
clause shall not be construed to be a
removal under section 8 of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1818).

(IIT)  EMPLOYING  QUALIFIED
SENIOR EXECUTIVE OFFICERS.—Re-
quiring the financial holding company
subject to stricter standards to employ
qualified senior executive officers
(who, if the Board so specifies, shall
be subject to approval by the Board).

(vi) REQUIRING DIVESTITURE.—Re-

quiring the financial holding company sub-
ject to stricter standards to divest itself of

or liquidate any subsidiary if the Board de-
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termines that the subsidiary is in danger
of becoming insolvent, poses a significant
risk to the financial holding company sub-
jecet to stricter standards, or is likely to
cause a significant dissipation of the assets
or earnings of the financial holding com-
pany subject to stricter standards.

(vil)) REQUIRING OTHER ACTION.—Re-
quiring the financial holding company sub-
ject to stricter standards to take any other
action that the Board determines will bet-
ter carry out the purpose of this section
than any of the actions described in this
subparagraph.

(C) PRESUMPTION IN FAVOR OF CERTAIN

In  complying with subparagraph

(B), the Board shall take the following actions,

unless the Board determines that the actions

would not be appropriate:

HR 4173 RFS

(1) The action described in subclause
(I) or (IIT) of subparagraph (B)(i) (relat-
ing to requiring the sale of shares or obli-
eations, or requiring the financial holding

company subject to stricter standards to be
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acquired by or combine with another com-
pany).

(i1)) The action described in subpara-
oraph (B)(i1) (relating to restricting trans-
actions with affiliates).

(D) SENIOR EXECUTIVE OFFICERS COM-

PENSATION RESTRICTED.—
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(1) IN GENERAL.—The financial hold-

ing company subject to stricter standards
shall not do any of the following without

the prior written approval of the Board:

(I) Pay any bonus to any senior
executive officer.

(IT) Provide compensation to any
senior executive officer at a rate ex-
ceeding that officer’s average rate of
compensation  (excluding  bonuses,
stock options, and profit-sharing) dur-
ing the 12 calendar months preceding
the calendar month in which the fi-
nancial holding company subject to
stricter standards became under-
capitalized.

(1) FATLING TO SUBMIT PLAN.—The

Board shall not grant any approval under
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clause (1) with respect to a financial hold-
ing company subject to stricter standards
that has failed to submit an acceptable
capital restoration plan.

(E) CONSULTATION WITH OTHER REGU-

LATORS.—Before the Board makes a deter-

mination under subparagraph (B)(vi) with re-
spect to a subsidiary that is a broker, dealer,
covernment securities broker, government secu-
rities dealer, vestment company, or invest-
ment adviser, the Board shall consult with the
Securities and Exchange Commission and, in
the case of any other subsidiary which is sub-
ject to any financial responsibility or capital re-
quirement, any other appropriate regulator of
such subsidiary with respect to the proposed de-
termination of the Board and actions pursuant
to such determination.

(8) MORE STRINGENT TREATMENT BASED ON

OTHER SUPERVISORY CRITERIA.—

(A) IN GENERAL.—If the Board deter-
mines (after notice and an opportunity for
hearing) that a financial holding company sub-
ject to stricter standards is in an unsafe or un-

sound condition or, pursuant to section 8(b)(8)
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of the Federal Deposit Insurance Act (12

U.S.C. 1818(b)(8)), deems the financial holding

company subject to stricter standards to be en-

caging in an unsafe or unsound practice, the

Board may-

HR 4173 RFS

(i) if the financial holding company
subject to stricter standards is well capital-
ized, require the financial holding company
subject to stricter standards to comply
with one or more provisions of paragraphs
(6) and (7), as if the institution were
undercapitalized; or

(1) if the financial holding company
subject to stricter standards is under-
capitalized, take any one or more actions
authorized under paragraph (7)(B) as if
the financial holding company subject to
stricter standards were significantly under-
capitalized, after consultation with the pri-
mary financial regulatory agency for any
functionally regulated subsidiary, sub-
sidiary depository institution, or insurance
company subsidiary that is likely to be sig-
nificantly affected by such actions. In the

case of an Insurance company subsidiary of
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a financial holding company subject to

stricter standards, the Board shall consult

with the Federal Insurance Office.

(B) CONTENTS OF PLAN.—A plan that
may be required pursuant to subparagraph
(A)(i) shall specify the steps that the financial
holding company subject to stricter standards
will take to correct the unsafe or unsound con-
dition or practice.

(9) IMPLEMENTATION.—The Board shall pre-
scribe such regulations, issue such orders, and take
such other actions the Board determines to be nec-
essary to carry out this subsection.

(10) OTHER AUTHORITY NOT AFFECTED.—This
section does not limit any authority of the Board,
any other Federal regulatory agency, or a State to
take action in addition to (but not in derogation of)
that required under this section.

(11) CONSULTATION.—The Board and the Sec-
retary of the Treasury shall consult with their for-
eign counterparts and through appropriate multilat-
eral organizations to reach agreement to extend
comprehensive and robust prudential supervision and
regulation to all highly leveraged and substantially

interconnected financial companies.
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(12) ADMINISTRATIVE REVIEW OF DISMISSAL

ORDERS.

(A) TIMELY PETITION REQUIRED.—A di-
rector or senior executive officer dismissed pur-
suant to an order under paragraph
(7)(B)(v)(II) may obtain review of that order
by filing a written petition for reinstatement
with the Board not later than 10 days after re-
ceiving notice of the dismissal.

(B) PROCEDURE.—

(1) HEARING REQUIRED.—The Board
shall give the petitioner an opportunity
to—

(I) submit written materials in
support of the petition; and

(IT)  appear, personally or
through counsel, before 1 or more
members of the Board or designated
employees of the Board.

(1) DEADLINE FOR HEARING.—The
Board shall—

(I) schedule the hearing referred
to in clause (1)(II) promptly after the

petition is filed; and

HR 4173 RFS
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(IT) hold the hearing not later

than 30 days after the petition is
filed, unless the petitioner requests
that the hearing be held at a later
time.

(i11) DEADLINE FOR DECISION.—Not

later than 60 days after the date of the

hearing, the Board shall—

(I) by order, grant or deny the
petition;

(IT) if the order is adverse to the
petitioner, set forth the basis for the
order; and

(ITI) notify the petitioner of the

order.

(C) STANDARD FOR REVIEW OF DISMISSAL

The petitioner shall bear the burden

of proving that the petitioner’s continued em-

ployment would materially strengthen the abil-

ity of the financial holding company subject to

stricter standards—
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extent that the order is based on the cap-
ital level of the financial holding company

subject to stricter standards or such com-
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pany’s failure to submit or implement a
capital restoration plan; and
(i1) to correct the unsafe or unsound
condition or unsafe or unsound practice, to
the extent that the order is based on para-
oraph (8)(A).

(13) ENFORCEMENT AUTHORITY FOR FOREIGN

FINANCIAL HOLDING COMPANY SUBJECT TO STRICT-

ER STANDARDS.—

(A) TERMINATION AUTHORITY.—If the
Board believes that a condition, practice, or ac-
tivity of a foreign financial holding company
subject to stricter standards does not comply
with this title or the rules or orders prescribed
by the Board under this title or otherwise poses
a threat to financial stability, the Board may,
after notice and opportunity for a hearing, take
such actions as necessary to mitigate such risk,
including ordering a foreign financial holding
company subject to stricter standards in the
United States to terminate the activities of such
branch, agency, or subsidiary.

(B) DISCRETION TO DENY HEARING.—The
Board may issue an order under paragraph (1)

without providing for an opportunity for a hear-
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ing if the Board determines that expeditious ac-

tion 1s necessary in order to protect the public

interest.
(f) REPORTS REGARDING RAPID AND ORDERLY RES-
OLUTION AND CREDIT EXPOSURE.—

(1) IN GENERAL.—The Board shall require
each financial holding company subject to stricter
standards incorporated or organized in the United
States to report periodically to the Board on—

(A) its plan for rapid and orderly resolu-
tion in the event of severe financial distress;

(B) the nature and extent to which the fi-
nancial holding company subject to stricter
standards has credit exposure to other signifi-
cant financial companies; and

(C) the nature and extent to which other
significant financial companies have credit ex-
posure to the financial holding company subject
to stricter standards.

(2) NO LIMITING EFFECT.—A rapid resolution
plan submitted in accordance with this subsection
shall not be binding on a receiver appointed under
subtitle G, a bankruptey court, or any other author-

ity that is authorized or required to resolve the fi-
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nancial holding company subject to stricter stand-

ards or any of its subsidiaries or affiliates.

(3) REPORTING TRIGGERED BY STRESS TEST

RESULTS.—

(A) FINANCIAL HOLDING COMPANIES SUB-

JECT TO STRICTER STANDARDS.—Each time

the results of a quarterly stress test under base-
line or adverse conditions conducted by a finan-
cial holding company subject to stricter stand-
ards under section 1114(a) or the results of a
stress test of that financial holding company
subject to stricter standards conducted by the
Board under subsection (g) indicate that the fi-
nancial holding company subject to stricter
standards 1s, in the determination of the Board,
significantly or ecritically undercapitalized, that
financial holding company subject to stricter
standards shall submit a rapid resolution plan
in accordance with this subsection that has
been revised to address the causes of those re-
sults.

(B) FINANCIAL COMPANIES THAT ARE NOT

FINANCIAL HOLDING COMPANIES SUBJECT TO

STRICTER STANDARDS.—Each time the results

of a semiannual stress test under baseline or
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adverse conditions conducted by a financial
company under section 1114(b) indicate that
the financial company is, in the determination
of the Board, significantly or critically under-
capitalized, that financial company shall be re-
quired to report under this subsection. The
Board shall prescribe regulations establishing
expedited procedures for such reporting.

(C) TRANSPARENCY.—Any rapid resolution
plan submitted pursuant to this paragraph shall
be subject to any restrictions regarding the dis-
closure of any other rapid resolution plan sub-

mitted pursuant to this subsection.

(g) STRESS TESTS.

(1) The Board, in coordination with the appro-
priate primary financial regulatory agency, shall
conduct annual stress tests of each financial holding
company subject to stricter standards. The Board
may, as the Board determines appropriate, conduct
stress tests of financial companies that are not fi-
nancial holding companies subject to stricter stand-
ards. The Board shall publish a summary of the re-
sults of such stress tests.

(2) The Board shall issue regulations to define

the term ‘“‘stress test” for purposes of this sub-
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section. Such a definition shall provide for not less

than 3 different sets of conditions under which a

stress test should be conducted: baseline, adverse,

and severely adverse scenarios.

(h) AvOIDING DUPLICATION.—The Board shall take
any action the Board deems appropriate to avoid imposing
duplicative requirements under this subtitle for financial
holding companies subject to stricter standards that are
also bank holding companies.

(1) RESOLUTION PLANS REQUIRED.—

(1) IN GENERAL.—The Corporation and the

Board, after consultation with the Council, shall

jointly issue regulations requiring financial holding

companies subject to stricter standards to develop
plans designed to assist in the rapid and orderly res-
olution of the company.

The

(2) STANDARDS FOR RESOLUTION PLANS.
regulations required by paragraph (1) shall—
(A) define the scope of financial holding
companies subject to stricter standards covered

by these requirements and may exempt finan-

cial holding companies subject to stricter stand-
ards from the requirements of this subsection if

the Corporation and the Board jointly deter-
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mine that exemption is consistent with the pur-
poses of this title;

(B) require each plan to demonstrate that
any 1nsured depository institution affiliated
with a financial holding company subject to
stricter standards is adequately insulated from
the activities of any non-bank subsidiary of the
institution or financial holding companies sub-
ject to stricter standards;

(C) require that each plan include informa-
tion detailing—

(1) the nature and extent to which the
financial holding company subject to strict-
er standards has credit exposure to other
significant financial companies;

(1) the nature and extent to which
other significant financial companies have
credit exposure to the financial holding
company subject to stricter standards;

(i11) full descriptions of the financial
holding company subject to stricter stand-
ards’ ownership structure, assets, liabil-
ities, and contractual obligations; and

(iv) the cross-guarantees tied to dif-

ferent securities, a list of major counter-
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parties, and a process for determining
where the financial holding company sub-
ject to stricter standards’ collateral is
pledged; and
(D) establish such other standards as the
Corporation and the Board may jointly deem

necessary to carry out this subsection.

(3) REVIEW OF PLANS.

(A) SUBMISSION OF PLANS.—Each finan-

cial holding company subject to stricter stand-
ards that is subject to the requirement under
paragraph (1) shall submit its plan to the Cor-
poration and the Board.

(B) REVIEW.—Upon the submission of a
plan pursuant to subparagraph (A), and not
less often than annually thereafter, the Cor-
poration and the Board, after consultation with
any Federal financial regulatory agencies with
jurisdiction over the financial holding company
subject to stricter standards (and, if the finan-
cial holding company subject to stricter stand-
ards 1s an insurance company, the Federal In-
surance Office), shall jointly review such plan
and may require a financial holding company

subject to stricter standards to revise its plan
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consistent with the standards established pursu-

ant to paragraph (2).

(4) ENFORCEMENT.—

(A) IN GENERAL.—The Corporation, after
consultation with the Board, shall have the au-
thority to take any enforcement action in sec-
tion 8 of the Federal Deposit Insurance Act (12
U.S.C. 1818) against any financial holding
company subject to stricter standards that fails
to comply with the requirements of this section
or any regulations issued pursuant to this sec-
tion.

(B) NO LIMITATION ON BOARD AUTHOR-
ITY.—Nothing under this subsection shall be
construed as limiting any enforcement authority
available to the Board under any other provi-
sion of law.

(5) NO LIMITING EFFECT ON RECEIVER.—A
rapid resolution plan submitted under this section
shall not be binding on a receiver appointed under
subtitle G, a bankruptey court, or any other author-
ity that is authorized or required to resolve the fi-
nancial holding company subject to stricter stand-

ards or any of its subsidiaries or affiliates.
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| (6) NO PRIVATE RIGHT OF ACTION.—No pri-
2 vate right of action may be based on any resolution

3 plan submitted under this section.

4 (j) RULE OF CONSTRUCTION REGARDING CONSUMER
5 PROTECTION STANDARDS.—The prudential standards im-
6 posed or recommended by the Board or the Council under
7 this section shall not be construed as superseding—

8 (1) any consumer protection standards promul-
9 cated under a State or Federal consumer protection
10 law, including the Consumer Financial Protection
11 Agency Act and the Federal Trade Commission Act;
12 or

13 (2) any investor protection standard that pro-
14 tects consumers (including public reporting require-
15 ments) imposed under State or Federal securities
16 laws, including the Securities Act of 1933, the Secu-
17 rities Exchange Act of 1934, the Investment Com-
18 pany Act of 1944, and the Investment Advisors Act
19 of 1944.
20 (k) RULEMAKING AUTHORITY.—The Board may pre-

21 scribe such regulations and issue such orders as the
22 Board, in consultation with the Council, determines to be

23 mnecessary to carry out the provisions of this subtitle.
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SEC. 1105. MITIGATION OF SYSTEMIC RISK.

(a) COUNCIL AUTHORITY TO RESTRICT OPERATIONS

AND ACTIVITIES.

If the Council determines, after notice
and an opportunity for hearing, that despite the higher
prudential standards 1mposed pursuant to section
1104(a)(2), the size of a financial holding company sub-
ject to stricter standards or the scope, nature, scale, con-
centration, interconnectedness, or mix of activities directly
or indirectly conducted by a financial holding company
subject to stricter standards poses a grave threat to the
financial stability or economy of the United States, the
Council shall require the company to undertake 1 or more
mitigatory actions described in subsection (d).

(b) CONSULTATION WITH FEDERAL FINANCIAL
REGULATORY AGENCIES.—The Council, in determining
whether to impose any requirement under this section that
18 likely to have a significant impact on a functionally reg-
ulated subsidiary, or a subsidiary depository institution,
of a financial holding company subject to stricter stand-
ards under this title, shall consult with the Federal finan-
cial regulatory agency for any such subsidiary. With re-
spect to any requirements under this section that is likely
to have a significant effect on an insurance company, the
Council shall consult with the Federal Insurance Office.

(¢) FACTORS FOR CONSIDERATION.—In reaching a

determination described in subsection (a), the Council
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1 shall take into consideration the following factors, as ap-

2 propriate—

3

O o0 9 N »n A~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(1) the amount and nature of the company’s fi-
nancial assets;

(2) the amount and nature of the company’s li-
abilities, including the degree of reliance on short-
term funding;

(3) the extent and nature of the company’s off-
balance sheet exposures;

(4) the company’s reliance on leverage;

(5) the extent and nature of the company’s
transactions, relationships, and interconnectedness
with other financial and non-financial companies;

(6) the company’s importance as a source of
credit for households, businesses, and State and
local governments and as a source of liquidity for
the financial system;

(7) the scope, nature, size, scale, concentration,
interconnectedness and mix of the company’s activi-
ties;

(8) the extent to which prudential regulations
mitigate the risk posed; and

(9) any other factors identified that the Council

determines appropriate.

(d) MITIGATORY ACTIONS.
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(1) IN GENERAL.—Mitigatory action may in-
clude—

(A) modifying the stricter prudential
standards imposed pursuant to section 1104 (a);

(B) terminating 1 or more activities;

(C) imposing conditions on the manner in
which a financial holding company subject to
stricter standards conducts 1 or more activities;

(D) limiting the ability to merge with, ac-
quire, consolidate with, or otherwise become af-
filiated with another company;

(E) restricting the ability to offer a finan-
cial product or products; and

(F) in the event the Council deems sub-
paragraphs (A) through (E) inadequate as a
means to address the identified risks, selling,
divesting, or otherwise transferring business
units, branches, assets, or off-balance sheet
items to unaffiliated companies.

(2) INTERNATIONAL COMPETITIVENESS CON-

SIDERATIONS.—In making any decision pursuant to

paragraph (1), the Council shall consider
(A) the need to maintain the international
competitiveness of the United States financial

services industry; and
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(B) the extent to which other countries
with a significant financial services industry
have established corresponding regimes to miti-
cate threats to financial stability or the econ-

omy posed by financial companies.

(e) DUE PROCESS.

(1) NOTICE AND HEARING.—The Council shall
eive notice to a financial holding company subject to
stricter standards, and opportunity for hearing if re-
quested, that the financial holding company subject
to stricter standards is being considered for mitiga-
tory action pursuant to subsection (a). The hearing
shall occur no later than 30 days after the financial
company receives notice of the proposed action from
the Council.

(2) NoricE.—The Council shall notify the fi-
nancial holding company subject to stricter stand-
ards of the Council’s determination, and, if the
Council determines that mitigatory action is appro-
priate, require the company to submit a plan to the
Council to implement the required mitigatory action.

(3) SUBMISSION OF PLAN.—The financial hold-
ing company subject to stricter standards shall sub-
mit its proposed plan to implement the required

mitigatory action or actions to the Council within 60
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days from the date it receives notice under para-
oraph (2) or such shorter timeframe as the Council
may require, if the Council determines an emergency
situation merits expeditious implementation.

(4) APPROVAL OR AMENDMENT OF THE
PLAN.—The Council shall review the plan submitted
pursuant to paragraph (3) and determine whether
the plan achieves the goal of mitigating a grave
threat to the financial stability or the economy of
the United States. The Council may approve or dis-
approve the plan with or without amendment.

(5) EFFECT OF PLAN APPROVAL.—The Council
shall—

(A) notify a financial holding company
subject to stricter standards by order, which
shall be publie, that the Council has approved
the plan with or without amendment; and

(B) direct the Board to require a financial
holding company subject to stricter standards
to comply with the plan to implement mitiga-
tory action or actions within a reasonable time-
frame after the Council’s approval and in ac-
cordance with such deadlines established in the

plan.
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(f) TREASURY SECRETARY CONCURRENCE.—Mitiga-
tory action imposed by the Council involving the sale, di-
vestiture, or transfer of more than $10,000,000,000 in
total assets by a financial holding company subject to
stricter standards shall require the Secretary of the Treas-
ury’s concurrence before the issuance of the notice in sub-
section (e)(5)(A). If the sale, divestiture, or transfer of
total assets by a financial holding company subject to
stricter standards exceeds $100,000,000,000, the Sec-
retary of the Treasury shall consult with the President be-
fore concurrence. The aforementioned amounts shall be in-
dexed to inflation.

() FAILURE TO IMPLEMENT THE PLAN.—If a finan-
cial holding company subject to stricter standards fails to
implement a plan for mitigatory action imposed pursuant
to this section within a reasonable timeframe, the Council
shall direct the Board to take such actions as necessary
to ensure compliance with the plan.

(h) JUDICIAL REVIEW.—For any plan required under
this section, a financial holding company subject to strict-
er standards may, not later than 30 days after receipt of
the Council’s notice under subsection (e)(2), bring an ac-
tion in the United States district court for the judicial dis-
trict in which the home office of such company is located,

or in the United States District Court for the District of
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Jolumbia, for an order requiring that the requirement for
a mitigatory action be rescinded. Judicial review under
this section shall be limited to the imposition of a mitiga-
tory action pursuant to subsection (e)(5). In reviewing the
Council’s imposition of a mitigatory action, the court shall
rescind or dismiss only those mitigatory actions it finds
to be imposed in an arbitrary and capricious manner.

(1) RULE OF CONSTRUCTION.—Nothing in subsection
(h) shall be construed as limiting the authority of a Fed-
eral financial regulatory agency to take action with respect
to a financial company subject to the jurisdiction of such
agency pursuant to applicable law other than this section.
SEC. 1106. SUBJECTING ACTIVITIES OR PRACTICES TO

STRICTER PRUDENTIAL STANDARDS FOR FI-
NANCIAL STABILITY PURPOSES.

(a) IN GENERAL.—The Council may subject a finan-
cial activity or practice to stricter prudential standards
under this subtitle if the Council determines that the con-
duct, scope, nature, size, scale, concentration, or inter-
connectedness of such activity or practice could create or
increase the risk of significant liquidity, credit, or other
problems spreading among financial institutions or mar-
kets and local, minority, or underserved communities, and
thereby threaten the stability of the financial system or

economy.

HR 4173 RFS



111

1 (b) PERIODIC REVIEW OF ACTIVITY IDENTIFICA-
2 TIONS.

3 (1) SUBMISSION OF ASSESSMENT.—The Board
4 shall periodically submit a report to the Council con-
5 taining an assessment of whether each activity or
6 practice subjected to stricter prudential standards
7 should continue to be subject to such standards.

8 (2) REVIEW AND RECISION.—The Council
9 shall—

10 (A) review the assessment submitted pur-
11 suant to paragraph (1) and any information or
12 recommendation submitted by members of the
13 Council regarding whether a financial activity
14 subjected to stricter prudential standards con-
15 tinues to merit stricter prudential standards;
16 and

17 (B) rescind the action subjecting an activ-
18 ity to heightened prudential supervision if the
19 Council determines that the activity no longer
20 meets the eriteria in subsection (a).

21 (¢) PROCEDURE FOR SUBJECTING OR CEASING TO

22 SUBJECT AN ACTIVITY OR PRACTICE TO STRICTER PRU-

23 DENTIAL STANDARDS.
24 (1) COUNCIL AND BOARD COORDINATION.—The

25 Couneil shall inform the Board if the Counecil is con-
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sidering whether to subject or cease to subject an
activity to stricter prudential standards in accord-
ance with this section.

(2) NOTICE AND OPPORTUNITY FOR CONSIDER-

ATION OF WRITTEN MATERIALS.
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(A) IN GENERAL.—The Board shall, in an
executive capacity on behalf of the Council, pro-
vide notice to financial companies that the
Council is considering whether to subject an ac-
tivity or practice to heightened prudential regu-
lation, and shall provide a financial company
engaged in such activity or practice 30 days to
submit written materials to inform the Coun-
cll’s decision. The Council shall decide, and the
Board shall provide notice of the Council’s deci-
sion, within 60 days of the due date for such
written materials.

(B) EMERGENCY EXCEPTION.—The Coun-
cill may waive or modify the requirements of
subparagraph (A) if the Council determines
that such waiver or modification is necessary or
appropriate to prevent or mitigate threats posed
by an activity to financial stability. The Board
shall, in an executive capacity on behalf of the

Council, provide notice of such waiver or modi-
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fication to financial companies as soon as prac-

ticable, which shall be no later than 24 hours

after the waiver or modification.

(3) FOrM OF DECISION.—The Board shall pro-
vide all notices required under this subsection by
posting a notice on the Board’s web site and pub-
lishing a notice in the Federal Register.

SEC. 1107. STRICTER REGULATION OF ACTIVITIES AND
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(a) PRUDENTIAL STANDARDS.

PRACTICES FOR FINANCIAL STABILITY PUR-

POSES.

(1) BOARD AUTHORITY TO RECOMMEND.—

(A) IN GENERAL.—To mitigate the risks to
United States financial stability and the United
States economy posed by financial activities and
practices that the Council identifies for stricter
prudential standards under section 1106 the
Board, as agent of the Council, shall ree-
ommend prudential standards to the appro-
priate primary financial regulatory agencies to
apply to such identified activities and practices.

(B) CONSULTATION WITH PRIMARY FINAN-

CIAL REGULATORY AGENCIES.

The Board, in
developing recommendations under this sub-

section, shall consult with the relevant primary
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financial regulatory agencies with respect to

any standard that is likely to have a significant

effect on entities deseribed in  section

1000(b)(6). With respect to any standard that

is likely to have a significant effect on insur-

ance companies, the Board also shall consult
with the Federal Insurance Office.

(2)  CRITERIA.—The actions recommended
under paragraph (1)—

(A) shall be designed to maximize financial
stability, taking costs to long-term financial and
economic growth into account; and

(B) may include preseribing the conduct of
the activity or practice in specific ways (such as
by limiting its scope, nature, size, scale, con-
centration, or interconnectedness, or applying
particular capital or risk-management require-
ments to the conduct of the activity) or prohib-
iting the activity or practice altogether.

(3) ExXCeEPTION.—The standards recommended
by the Board and adopted by a primary financial
regulatory agency pursuant to this section shall not
apply to activities that a foreign financial parent
conducts solely outside the United States if such ac-

tivities are conducted solely by a company or other
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operating entity that is located outside the United
States.

(b) IMPLEMENTATION OF RECOMMENDED STAND-

ARDS.—

(1) ROLE OF PRIMARY FINANCIAL REGULATORY
AGENCY.—Each primary financial regulatory agency
1s authorized to 1mpose, require reports regarding,
examine for compliance with, and enforce standards
in accordance with this section with respect to those
entities described in section 1000(b)(6) for which it
is the primary financial regulatory agency. This au-
thority is in addition to and does not limit any other
authority of the primary financial regulatory agen-
cies. Compliance by an entity with actions taken by
a primary financial regulatory agency under this sec-
tion shall be enforceable in accordance with the stat-
utes governing the respective primary financial regu-
latory agency’s jurisdiction over the entity as if the
agency action were taken under those statutes.

(2) IMPOSITION OF STANDARDS.—Standards

imposed under this subsection shall be the standards
recommended by the Board in accordance with sub-
section (a) or any other similar standards that the

Board deems acceptable after consultation between
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the Board and the primary financial regulatory

agency.

(3) PRIMARY FINANCIAL REGULATORY AGENCY
RESPONSE.—A primary financial regulatory agency
shall notify the Council and the Board in writing on
whether and to what extent the agency has imposed
the stricter prudential standards described in para-
oraph (2) within 60 days of the Board’s rec-
ommendation. A primary financial regulatory agency
that fails to impose such standards shall provide
specific justification for such failure to act in the
written notice from the agency to the Council and
Board.

SEC. 1108. EFFECT OF RESCISSION OF IDENTIFICATION.

(a) NOTICE.—When the Council determines that a
company or activity or practice no longer is subject to
heightened prudential serutiny, the Board shall inform the
relevant primary financial regulatory agency or agencies
(if different from the Board) of that finding.

(b) DETERMINATION OF PRIMARY FINANCIAL REGU-
LATORY AGENCY TO CONTINUE.—A primary financial
regulatory agency that has imposed stricter prudential
standards for financial stability purposes under this sub-
title shall determine whether standards that it has im-

posed under this subtitle should remain in effect.
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SEC. 1109. EMERGENCY FINANCIAL STABILIZATION.

(a) IN GENERAL.—Upon the written determination
of the Council that a liquidity event exists that could de-
stabilize the financial system (which determination shall
be made upon a vote of not less than two-thirds of the
members of the Council then serving) and with the written
consent of the Secretary of the Treasury (after certifi-
cation by the President that an emergency exists), the
Corporation may create a widely-available program de-
signed to avoid or mitigate adverse effects on systemic eco-
nomic conditions or financial stability by guaranteeing ob-
ligations of solvent insured depository institutions or sol-
vent depository institution holding companies (including
any affiliates thereof), if necessary to prevent systemic fi-
nancial instability during times of severe economic dis-
tress, except that a guarantee of obligations under this
section may not include provision of equity in any form.

(b) POLICIES AND PROCEDURES.—Prior to exercising
any authority under this section, the Corporation shall es-
tablish policies and procedures governing the issuance of
ouarantees. The terms and conditions of any guarantees
issued shall be established by the Corporation with the ap-
proval of the Secretary of the Treasury and the Financial
Stability Oversight Council. Such terms and conditions
may include the Corporation requiring collateral as a con-
dition of any such guarantee.
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(¢) CAP FOR GUARANTEED AMOUNT.—

(1) IN GENERAL.—In connection with any pro-
oram established pursuant to subsection (a) and
subject to paragraph (2), the Corporation may not
have guaranteed debt outstanding at any time of
more than $500,000,000,000 (as indexed to reflect
erowth in assets of insured depository institutions
and depository institution holding companies as de-
termined by the Corporation).

(2) ADDITIONAL DEBT GUARANTEE AUTIHOR-
1my.—If the Corporation, with the concurrence of
the Council and the Secretary (in consultation with
the President), determines that the Corporation
must guarantee debt in excess of $500,000,000,000
(as indexed pursuant to paragraph (1)) to prevent
systemic financial instability, the Corporation may
transmit to the Congress a request for authority to
cuarantee debt in excess of $500,000,000,000 (as
indexed pursuant to paragraph (1)). Such request
shall be considered granted by Congress upon adop-
tion of a joint resolution approving such request.
Such joint resolution shall be considered in the Sen-
ate under expedited procedures.

(d) FUNDING.—
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(1) ADMINISTRATIVE EXPENSES AND COST OF

GUARANTEES.—A program established pursuant to
this section shall require funding only for the pur-
poses of paying administrative expenses and for pay-
ing a guarantee in the event that a guaranteed loan
defaults.

(2) FEES AND OTHER CHARGES.—The Corpora-
tion shall charge fees or other charges to all partici-
pants in such program established pursuant to this
section to offset projected losses and administrative
expenses. To the extent that a program established
pursuant to this section has expenses or losses, the
program will be funded entirely through fees or
other charges assessed on participants in such pro-
oram.

(3) ExXcEss ruNDSs.—If at the conclusion of
such program there are any excess funds collected
from the fees associated with such program, the
funds will be deposited into the Systemic Dissolution
Fund established pursuant to section 1609(n).

(4) AUTHORITY OF CORPORATION.—Kor pur-
poses of conducting a program established pursuant
to this section, the Corporation—

(A) may borrow funds from the Secretary

of the Treasury, which shall be repaid in full
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with interest through fees and charges paid by

participants in accordance with paragraph (2),

and there shall be available to the Corporation

amounts in the Treasury not otherwise appro-
priated, including for the payment of reasonable
administrative expenses;

(B) may not borrow funds from the De-
posit Insurance Fund established pursuant to
section 11(a)(4) of the Federal Deposit Insur-
ance Act; and

(C) may not borrow funds from the Sys-
temic Dissolution Fund established pursuant to
section 1609(n).

(5) BACK-UP SPECIAL ASSESSMENT.—To the
extent that the funds collected pursuant to para-
oraph (2) are insufficient to cover any losses or ex-
penses (including monies borrowed pursuant to
paragraph (4)) arising from a program established
pursuant to this section, the Corporation shall im-
pose a special assessment solely on participants in
the program.

(e) PLAN FOR MAINTENANCE OR INCREASE OF

23 LENDING.—In connection with any application or request

24 to participate in such program authorized pursuant to this

25 section, a solvent entity seeking to participate in such pro-
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eram shall be required to submit to the Corporation a plan
detailing how the use of such guaranteed funds will facili-
tate the increase or maintenance of such solvent com-
pany’s level of lending to consumers or small businesses.

(f) SUNSET OF CORPORATION’S AUTHORITY.—The
Corporation’s authority under subsections (a) and (d) and
the authority to borrow funds from the Treasury under
section 1609(0) shall expire on December 31, 2013.

(g) RULE OF CONSTRUCTION.—For purposes of this
section, a guarantee of deposits held by insured depository
institutions shall not be treated as a debt guarantee pro-

oram.

(h) DEFINITIONS.—For purposes of this section, the

following definitions apply:

(44

(1) CORPORATION.—The term ‘“‘Corporation’”
means the Federal Deposit Insurance Corporation.

(2) DEPOSITORY INSTITUTION HOLDING COM-
PANY.—The term “depository institution holding
company’’ has the meaning given the term in section
3 of the Federal Deposit Insurance Act (12 U.S.C.
1813).

(3) INSURED DEPOSITORY INSTITUTION.—The
term “insured depository institution” has the mean-

ing given the term in section 3 of the KFederal De-

posit Insurance Act (12 U.S.C. 1813).
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(4) SOLVENT.—The term ‘“‘solvent” means as-
sets are more than the obligations to creditors.
SEC. 1110. ADDITIONAL RELATED AMENDMENTS.
(a) FEDERAL DEPOSIT INSURANCE ACT RELATED

AMENDMENTS.

(1) SUSPENSION OF PARALLEL FEDERAL DE-
POSIT INSURANCE ACT AUTHORITY.—Effective upon
the date of the enactment of this section through
December 31, 2013, the Corporation may not exer-
cise its authority under section 13(¢)(4)(G)(1) of the
Federal Deposit Insurance Act (12 U.S.C.
1823(e)(4)(G)(1)) to establish any widely-available
debt guarantee program for which section 1109
would provide authority.

(2) FEDERAL DEPOSIT INSURANCE ACT AU-
THORITY PRESERVED.—Effective December 31,
2013, the Corporation shall have the same authority
pursuant to section 13(¢)(4)(G)(i) of the Federal
Deposit Insurance Act as the Corporation had prior
to the date of enactment of this Act.

(b) ErFrFECT OF DEFAULT ON AN KDIC GUAR-
ANTEE.—If an insured depository institution or depository
institution holding company participating in a program
under section 1109 or any participant in a debt guarantee

program established pursuant to section 13(¢)(4)(G)(i) of
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I the Federal Deposit Insurance Act defaults on any obliga-

2 tion guaranteed by the Corporation after the date of en-

3
4
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actment of this Act, the Corporation may

(1) appoint itself as receiver for the insured de-
pository institution that defaults;

(2) with respect to any other participating com-
pany that is not an insured depository institution
that defaults—

(A) require consideration of whether a de-
termination shall be made as provided in sec-
tion 1603 to resolve the company under subtitle
G; and

(B) if the Corporation is not appointed re-
ceiver pursuant to subtitle G within 30 days of
the date of default, require the company to file
a petition for bankruptcy under section 301 of
title 11, United States Code, or file a petition
for bankruptey against the company under sec-
tion 303 of title 11, United States Code.

(¢) AUTHORITY TO FILE INVOLUNTARY PETITION
FOR BANKRUPTCY.—Section 303 of title 11, United
States Code, is amended by adding at the end the fol-
lowing:

“(m) Notwithstanding subsections (a) and (b), an in-

voluntary case may be commenced by the Federal Deposit
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Insurance Corporation against a depository institution
holding company as defined in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813) or other company
participating in a guarantee program established by the
Corporation on the ground that the company has defaulted
on a debt or oblication guaranteed by the Corporation.”.

(d) BANKRUPTCY PRIORITY FOR DEFAULTS ON
DEBT GUARANTEED PURSUANT TO SECTION 1109.—Sec-
tion 507(a)(9) of title 11, United States Code, is amended
by inserting before the period at the end the following:
“and allowed unsecured claims based upon any debt to
the Federal Deposit Insurance Corporation that arose
prior to the commencement of the case under this title,
as a result of the debtor’s default on a guarantee provided
by the Corporation pursuant to section 1109 of the Finan-
cial Stability Improvement Act of 2009 or the Federal De-
posit Insurance Act, under a program established by the
Corporation after the date of enactment of the Financial
Stability Improvement Act of 2009,
SEC. 1111. CORPORATION MAY RECEIVE WARRANTS WHEN

PAYING OR RISKING TAXPAYER FUNDS.

(a) IN GENERAL.—In connection with any payment,
credit extension, or guarantee or any commitment under
section 1109 or 1604, the Corporation may obtain from

the insured depository institution, depository institution
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I holding company (including any affiliates thereof), or cov-

2 ered financial company, as the case may be—

20
21

(1) in the case of an insured depository institu-
tion, depository institution holding company (includ-
ing any affiliates thereof), or covered financial com-
pany, the securities of which are traded on a na-
tional securities exchange, a warrant giving the right
to the Corporation to receive nonvoting common
stock or preferred stock in such financial institution,
or voting stock with respect to which, the Corpora-
tion agrees not to exercise voting power, as the Cor-
poration determines appropriate; or

(2) 1n the case of any insured depository insti-
tution, depository institution holding company (in-
cluding any affiliates therecof), or covered financial
company other than one described in paragraph (1),
a warrant for common or preferred stock, or a sen-
ior debt instrument from such financial nstitution,
as described in subsection (b)(3).

The terms and condi-

(b) TERMS AND CONDITIONS.

tions of any warrant or senior debt instrument required

22 under subsection (a) shall meet the following require-

23
24
25

ments:

(1) PURPOSES.—Such terms and conditions

shall, at a minimum, be designed—
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(A) to provide for reasonable participation
by the Corporation, for the benefit of taxpayers,

In equity appreciation in the case of a warrant

or other equity security, or a reasonable interest

rate premium, in the case of a debt instrument;
and

(B) to provide additional protection for the
taxpayer against losses from such payment, ex-
tension of credit, or guarantee by the Corpora-
tion under this title.

(2) AUTHORITY TO SELL, EXERCISE, OR SUR-
RENDER.—The Corporation may sell, exercise, or
surrender a warrant or any senior debt instrument
received under this subsection, based on the condi-
tions established under paragraph (1).

(3) CONVERSION.—The warrant shall provide
that if, after the warrant is received by the Corpora-
tion under this subsection, the financial company
that issued the warrant is no longer listed or traded
on a national securities exchange or securities asso-
ciation, as described in subsection (a)(1), such war-
rants shall convert to senior debt, or contain appro-
priate protections for the Corporation to ensure that

the Corporation is appropriately compensated for the
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value of the warrant, in an amount determined by

the Corporation.

(4) PROTECTIONS.—Any warrant representing
securities to be received by the Corporation under
this subsection shall contain anti-dilution provisions
of the type employed in capital market transactions,
as determined by the Corporation. Such provisions
shall protect the value of the securities from market
transactions such as stock splits, stock distributions,
dividends, and other distributions, mergers, and
other forms of reorganization or recapitalization.

(5) EXERCISE PRICE.—The exercise price for
any warrant issued pursuant to this subsection shall
be set by the Corporation, in the interest of the tax-
payers.

(6)  SUFFICIENCY.—The financial company
shall guarantee to the Corporation that it has au-
thorized shares of nonvoting stock available to fulfill
its obligations under this subsection. Should the fi-
nancial company not have sufficient authorized
shares, including preferred shares that may carry
dividend rights equal to a multiple number of com-
mon shares, the Corporation may, to the extent nec-
essary, accept a senior debt note in an amount, and

on such terms as will compensate the Corporation
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| with equivalent value, in the event that a sufficient
2 shareholder vote to authorize the necessary addi-
3 tional shares cannot be obtained.

4 (¢) EXCEPTIONS.—

5 (1) The Corporation shall establish an exception
6 to the requirements of this section and appropriate
7 alternative requirements for any participating finan-
8 cial company that is legally prohibited from issuing
9 securities and debt instruments, so as not to allow
10 circumvention of the requirements of this section.

11 (2) If the Corporation is providing a payment,
12 extension of credit, or guarantee with regard to its
13 authority under section 1604 and the Corporate de-
14 termines that it is certain that at the conclusion of
15 the Resolution Process the shareholders of all classes
16 shall lose their entire investment and receive nothing
17 therefor, then the requirements of this section shall
18 not apply.

19 SEC. 1112. EXAMINATIONS AND ENFORCEMENT ACTIONS

20 FOR INSURANCE AND RESOLUTIONS PUR-
21 POSES.
22 (a) EXAMINATIONS FOR INSURANCE AND RESOLU-

23 TIONS PURPOSES.

Section 10(b)(3) of the Federal De-
24 posit Insurance Act (12 U.S.C. 1820(b)(3)) is amended

25 by striking “whenever the Board of Directors determines”

HR 4173 RFS



O o0 N N W BB W

O TN NG T N T NG N NG I NS B N e T e e T e T e e
[ T NG U N N s = N Re - BN B e ) W ) LR ~S O I NO S e

129

and all that follows through the period and inserting “or
financial holding company subject to stricter standards (as
defined in section 1000(b)(5) of the Financial Stability
Improvement Act of 2009) whenever the Board of Direc-
tors determines a special examination of any such deposi-
tory institution is necessary to determine the condition of
such depository institution for insurance or such financial
holding company subject to stricter standards for resolu-
tion purposes.”.

(b) ENFORCEMENT AUTHORITY.—Section 8(t) of the
Federal Deposit Insurance Act (12 U.S.C. 1818(t)) 1s
amended—

(1) in paragraph (2)—

(A) at the end of subparagraph (B), by
striking “‘or’’;

(B) at the end of subparagraph (C), by
striking the period and inserting *; or”’; and

(C) by inserting at the end the following
new subparagraph:

“(D) the conduct or threatened conduct
(including any acts or omissions) of the deposi-
tory institution holding company poses a risk to
the Deposit Insurance Fund.”; and
(2) by adding at the end the following new

paragraph:
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“(6) For purposes of this subsection:

“(A) The Corporation shall have the same
powers with respect to a depository institution
holding company and its affiliates as the appro-
priate Federal banking agency has with respect
to the holding company and its affiliates; and

“(B) the holding company and its affiliates
shall have the same duties and obligations with
respect to the Corporation as the holding com-
pany and its affiliates have with respect to the
appropriate Federal banking agency.”.

SEC. 1113. STUDY OF THE EFFECTS OF SIZE AND COM-
PLEXITY OF FINANCIAL INSTITUTIONS ON
CAPITAL MARKET EFFICIENCY AND ECO-
NOMIC GROWTH.

(a) STUDY REQUIRED.—The Chairman of the Coun-
cil shall carry out a study of the economic impact of pos-
sible financial services regulatory limitations intended to
reduce systemic risk. Such study shall estimate the effect
on the efficiency of capital markets, costs imposed on the
financial sector, and on national economic growth, of—

(1) explicit or implicit limits on the maximum
size of banks, bank holding companies, and other

large financial institutions;
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(2) Iimits on the organizational complexity and
diversification of large financial institutions;
(3) requirements for operational separation be-
tween business units of large financial institutions in
order to expedite resolution in case of failure;
(4) lmits on risk transfer between business
units of large financial institutions;
(5) requirements to carry contingent capital or
similar mechanisms;
(6) Iimits on commingling of commercial and fi-
nancial activities by large financial institutions;
(7) segregation requirements between tradi-
tional financial activities and trading or other high-
risk operations in large financial institutions; and
(8) other limitations on the activities or struc-
ture of large financial institutions that may be use-
ful to limit systemic risk.
The study shall include recommendations for the optimal
structure of any limits considered in paragraphs (1)
through (5) in order to maximize their effectiveness and
minimize their economic impact.

(b) REPORT.—Not later than the end of the 180-day
period beginning on the date of the enactment of this title,

the Chairman shall issue a report to the Congress con-
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taining any findings and determinations made in carrying
out the study required under subsection (a).
SEC. 1114. EXERCISE OF FEDERAL RESERVE AUTHORITY.
(a) NO DECISIONS BY FEDERAL RESERVE BANK

PRESIDENTS.—No provision of this title relating to the

authority of the Board shall be construed as conferring
any decision-making authority on presidents of Federal re-
serve banks.

(b) VOTING DECISIONS BY BOARD.—The Board of
Governors of the Federal Reserve System shall not dele-
cate the authority to make any voting decision that the
Board is authorized or required to make under this title
i contravention of section 11(k) of the Federal Reserve
Act.

SEC. 1115. STRESS TESTS.
(a) A financial holding company subject to stricter
standards shall—
(1) econduct quarterly stress tests; and
(2) submit a report on its quarterly stress test
to the head of the primary financial regulatory agen-
cy and to the Board at such time, in such form, and
containing such information as the head of the pri-

mary financial regulatory agency may require.
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(b) A financial company that has more than
$10,000,000,000 in total assets and is not a financial
holding company subject to stricter standards shall—

(1) conduct semiannual stress tests; and

(2) submit a report on its semiannual stress
test to the head of the primary financial regulatory
agency and to the Board at such time, in such form,

and containing such information as the head of the

O o0 9 AN U B~ W

primary financial regulatory agency may require.
10 (¢) A stress test under this section shall provide for

I1 testing under each of the following sets of conditions:

12 (1) Baseline.

13 (2) Adverse.

14 (3) Severely adverse.

15 (d) The head of each primary financial regulatory

16 agency, in coordination with the Board, shall issue regula-
17 tions to define the term ‘‘stress test” for purposes of this
18 section.

19 SEC. 1116. CONTINGENT CAPITAL.

20 (a) IN GENERAL.—The Board, in coordination with
21 the appropriate primary financial regulatory agency, may,
22 after notice and opportunity for comment, promulgate reg-
23 ulations that require a financial holding company subject
24 to stricter standards to maintain a minimum amount of

25 long-term hybrid debt that is convertible to equity when—
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1 (1) the Board determines that a specified finan-
2 cial company fails to meet prudential standards es-
3 tablished by the Board; or

4 (2) the Board has determined that threats to
5 United States financial system stability make such a
6 conversion necessary.

7 (b) FACTORS TO CONSIDER.—In establishing regula-
8 tions under this section, the Board shall consider:

9 (1) an appropriate transition period for imple-
10 mentation of a conversion under this section;
11 (2) capital requirements applicable to the speci-
12 fied financial company and its subsidiaries; and
13 (3) any other factor that the Board deems ap-
14 propriate.
15 (¢) STUDY REQUIRED.—The Chairman of the Coun-
16 cil shall carry out a study to determine an optimal imple-

[S—
~

mentation of contingent capital requirements to maximize
18 financial stability, minimize the probability of drawing on
19 the Systemic Resolution Fund established under section
20 1609(n) in a financial crisis, and minimize costs for finan-
21 cial holding companies subject to stricter standards. To
22 the extent practicable, the study shall take place with
23 input from industry participants and international finan-

24 cial regulators. Such study shall include—
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(1) an evaluation of the characteristics and
amounts of convertible debt that should be required,
including possible tranche structure;

(2) an analysis of possible trigger mechanisms
for debt conversion, including violation of regulatory
capital requirements, failure of stress tests, declara-
tion of systemic emergency by regulators, market-
based triggers and other trigger mechanisms;

(3) an estimate of the costs of carrying contin-
ogent capital;

(4) an estimate of the effectiveness of contin-
cgent capital requirements in reducing losses to the
systemic resolution fund in cases of single-firm or
systemie failure; and

(5) recommendations for implementing legisla-
tion.

(d) REPORT.—Not later than the end of the 180-day
period beginning on the date of the enactment of this title,
the Chairman of Council shall issue a report to the Con-
eress containing any findings and determinations made in

carrying out the study required under subsection (¢).
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1 SEC. 1117. RESTRICTION ON PROPRIETARY TRADING BY

DESIGNATED FINANCIAL HOLDING COMPA-
NIES.

(a) IN GENERAL.—If the Board determines that pro-

2

3

4

5 priety trading by a financial holding company subject to
6 stricter standards poses an existing or foreseeable threat
7 to the safety and soundness of such company or to the
8 financial stability of the United States, the Board may
9 prohibit such company from engaging in propriety trading.
10 (b) EXCEPTIONS PERMITTED.—The Board may ex-
I1 empt from the prohibition of subsection (a) proprietary
12 trading that the Board determines to be ancillary to other
13 operations of such company and not to pose a threat to
14 the safety and soundness of such company or to the finan-

15 cial stability of the United States, including—

16 (1) making a market in securities issued by
17 such company;

18 (2) hedging or managing risk;

19 (3) determining the market value of assets of
20 such company; and

21 (4) propriety trading for such other purposes
22 allowed by the Board by rule.

23 (¢) RULEMAKING AUTHORITY.—The primary finan-

24 cal regulatory agencies of banks and bank holding compa-

25 nies shall jointly issue regulations to carry out this section.
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(d) EFFECTIVE DATE.—The provisions of this sec-
tion shall take effect after the end of the 180-day period
beginning on the date of the enactment of this title.

(e) PROPRIETARY TRADING DEFINED.—For pur-
poses of this section and with respect to a company, the
term “‘proprietary trading” means the trading of stocks,
bonds, options, commodities, derivatives, or other financial
instruments with the company’s own money and for the
company’s own account.

SEC. 1118. RULE OF CONSTRUCTION.

(a) CONSTRUCTION.—The authorities granted to
agencies under this subtitle are in addition to any rule-
making, report-related, examination, enforcement, or
other authority that such agencies may have under other
law and in no way shall be construed to limit such other
authority, except that any standards imposed for financial
stability purposes under this subtitle shall supersede any
conflicting less stringent requirements of the primary fi-
nancial regulatory agency but only the extent of the con-
flict.

(b) AGENT RESPONSIBILITIES.

For purposes of this
subtitle, the term “agent” means the Board acting under
section 1103(¢) and coordinating with the Council in exer-

cising authority under sections 1104 and 1107.
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SEC. 1119. ANTITRUST SAVINGS CLAUSE.

Nothing in this subtitle shall be construed to modify,
impair, or supercede the operation of any of the antitrust
laws. For purposes of the preceding sentence, the term
“antitrust laws” has the meaning given such term in sub-
section (a) of the first section of the Clayton Act, except
that such term includes section 5 of the Federal Trade
Commission Act to the extent that such section relates to
unfair methods of competition.

Subtitle C—Improvements to Su-
pervision and Regulation of
Federal Depository Institutions

SEC. 1201. DEFINITIONS.

For purposes of this subtitle, the following definitions

shall apply:

(1) BOARD OF GOVERNORS.—The term ‘“‘Board
of Governors” means the Board of Governors of the
Federal Reserve System.

(2) CORPORATION.—The term “Corporation”
means the Federal Deposit Insurance Corporation.

(3) OFFICE OF THE COMPTROLLER OF TIIE
CURRENCY.—The term “Office of the Comptroller of
the Currency” means the office established by see-
tion 324 of the Revised Statutes (12 U.S.C. 1).

(4) OFFICE OF THRIFT SUPERVISION.—The
term “Office of Thrift Supervision” means the office
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| established by section 3 of the HHome Owners’ Loan
2 Act (12 U.S.C. 1462a).

3 (5) SECRETARY.—The term ‘“Secretary’” means
4 the Secretary of the Treasury.

5 (6) TRANSFER DATE.—The term ‘‘transfer
6 date” has the meaning provided in section 1205.

7 (7) CERTAIN OTHER TERMS.—The terms ‘“‘affil-
8 iate”, “bank holding company”’, “‘control” (when
9 used with respect to a depository institution), “de-
10 pository institution”, ‘“Federal banking agency”,
11 “Federal savings association”, “including”, “insured
12 branch”, “insured depository institution”, ‘“‘savings
13 assoclation”, “‘State savings association”, and “‘sub-
14 sidiary”’” have the same meanings as in section 3 of
15 the Federal Deposit Insurance Act.

16 SEC. 1202. AMENDMENTS TO THE HOME OWNERS LOAN

17 ACT RELATING TO TRANSFER OF FUNCTIONS.
18 (a) AMENDMENTS TO SECTION 2.—Section 2 of the

19 Home Owners’ Loan Act (12 U.S.C. 1462) is amended—

20 (1) by striking paragraph (1) and inserting the
21 following new paragraph:

22 “(1) BOARD OF GOVERNORS.—The term ‘Board
23 of Governors’ means the Board of Governors of the
24 Federal Reserve System.””; and
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(2) by striking paragraph (3) and inserting the
following new paragraph:

“(3) [repealed]”.

(b) AMENDMENTS TO SECTION 3.—Section 3 of the
Home Owners’ Lioan Act (12 U.S.C. 1462a) is amended—

(1) by striking subsection (a) and inserting the
following new subsection:

“(a) ESTABLISHMENT OF DIVISION OF THRIFT SU-
PERVISION.—To carry out the purposes of this Act, there
is hereby established the Division of Thrift Supervision,
which shall be a division within the Office of the Comp-
troller of the Currency.”;

(2) m subsection (b)—

(A) by striking paragraph (1) and insert-
ing the following new paragraph:

“(1) IN GENERAL.—The Division of Thrift Su-
pervision shall be headed by a Senior Deputy Comp-
troller of the Currency who shall be subject to the
eeneral oversight of the Comptroller of the Cur-
rency.”’;

(B) in paragraph (2), by striking “Direc-

7 and inserting “Comptroller of the Cur-

tor
rency’’; and

(C) by striking paragraphs (3) and (4);
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(3) by striking subsections (¢), (d), and (e) and
inserting the following new subsection:

“(¢) POWERS OF THE COMPTROLLER OF THE CUR-
RENCY.—The Comptroller of the Currency shall have all
the powers, duties, and functions transferred by the Fi-
nancial Stability Improvement Act of 2009 to the Comp-
troller of the Currency to carry out this Act.”;

(4) by redesignating subsections (f) and (1) as

O o0 9 N U B W

subsections (d) and (e), respectively;

10 (5) n subsection (d) (as so redesignated), by
11 striking “‘Director” each place such term appears
12 and inserting “Comptroller of the Currency’’;

13 (6) by striking subsections (g), (h), and (j); and
14 (7) in subsection (e) (as so redesignated), by
15 striking “‘compensation of the Director and other
16 employees of the Office and all other expenses there-
17 of”” and inserting ‘“‘expenses incurred by the Comp-
18 troller of the Currency in carrying out this Act”.

19 (¢) AMENDMENTS TO SECTION 4.—Section 4 of the

20 Home Owners’ Loan Act (12 U.S.C. 1463) is amended
21 by striking “Director” each time it appears and inserting

22 “Comptroller of the Currency”.

23 (d) AMENDMENTS TO SECTION 5.
24 (1) UNIVERSAL.—Section 5 of the Home Own-
25 ers’ Lioan Act (12 U.S.C. 1464) is amended—
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(A) by striking “Director” and “Director
of the Office of Thrift Supervision’” each place
such terms appear and inserting ‘“Comptroller
of the Currency”’; and
(B) by striking “Director’s” each place
such term appears and inserting ‘“Comptroller
of the Currency’s”.

(2) SPECIFIC PROVISIONS.

(A) Section 5(d)(2)(E) of the Home Own-
ers’ Loan Act is amended by striking “or the
Resolution Trust Corporation, as appropriate,”
each place such term appears.

(B) Section 5(d)(3)(B) of the Home Own-
ers’ Loan Act is amended by striking “or the
Resolution Trust Corporation”.

(¢) AMENDMENTS TO SECTIONS 8 AND 9.—Sections

8 and 9 of the Home Owners’ Loan Act (12 U.S.C. 1466a

and 1467) are each amended by striking “Director” each

place such term appears and inserting “Comptroller of the
Currency’.

(f) TECHNICAL AND CONFORMING AMENDMENTS.—

(1) SECTION 3.—The heading for section 3 of

the Home Owners’ Loan Act is amended by striking

“DIRECTOR OF THE OFFICE OF THRIFT SUPER-
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VISION” and inserting “DIVISION OF THRIFT SU-

PERVISION" .

(2) SECTION 5.—The heading for paragraph

(2)(E)(11) of section 5(d) of the Home Owners’ Loan

Act and the heading for paragraph (3)(B) of such

section are each amended by striking “OR RTC”.

() CLERICAL AMENDMENT.—The table of contents
section for the Home Owners’ Lioan Act is amended by
striking the item relating to section 3 and inserting the
following new item:

“Sec. 3. Division of Thrift Supervision.”.
SEC. 1203. AMENDMENTS TO THE REVISED STATUTES.

(a) AMENDMENT TO SECTION 324 .—Section 324 of
the Revised Statutes of the United States (12 U.S.C. 1)
1s amended to read as follows:

“SEC. 324. COMPTROLLER OF THE CURRENCY.

“There shall be in the Department of the Treasury
a bureau, the chief officer of which bureau shall be called
the Comptroller of the Currency, and shall perform the
duties of the Comptroller of the Currency under the gen-
eral direction of the Secretary of the Treasury. The Comp-
troller of the Currency shall have the same authority over
matters as were vested in the Director of the Office of
Thrift Supervision or the Office of Thrift Supervision on
the day before the date of enactment of the Financial Sta-
bility Improvement Act of 2009 other than those authori-
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ties with respect to savings and loan holding companies
and any affiliate of any such company (other than a sav-
ings association) as were vested in the Director of the Of-
fice of Thrift Supervision on such date. The Secretary of
the Treasury may not delay or prevent the issuance of any
rule or the promulgation of any regulation by the Comp-
troller of the Currency and may not intervene in any mat-
ter or proceeding before the Comptroller of the Currency
(including agency enforcement actions) unless otherwise
specifically provided by law.”.
(b) AMENDMENTS TO SECTION 327 —Section 327 of
the Revised Statutes of the United States (12 U.S.C. 4)
1s amended to read as follows:
“SEC. 327. DEPUTY COMPTROLLERS.
“(a) APPOINTMENT.—The Secretary of the Treasury
shall appoint no more than 5 Deputy Comptrollers of the

Currency:

“(1) 1 of whom shall be designated the Senior
Deputy Comptroller for National Banks, who shall
oversee the regulation and supervision of national
banks; and

“(2) 1 of whom shall be designated the Senior
Deputy Comptroller for Thrift Supervision, who
shall oversee the regulation and supervision of Ked-

eral savings associations, and who shall coordinate
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with the Office of Thrift Supervision pursuant to
section 1211.
“(b) PAY.—The Secretary of the Treasury shall fix
the compensation of the Deputy Comptrollers of the Cur-
rency and provide such other benefits as the Secretary

may determine to be appropriate.

“(e) OAarir OorF OFFICE; DutTies.—Each Deputy
Comptroller shall take the oath of office and shall perform
such duties as the Comptroller of the Currency shall di-
rect.

“(d) SERVICE AS ACTING COMPTROLLER.—During a
vacancy 1n the office or during the absence or disability
of the Comptroller, each Deputy Comptroller shall possess
the power and perform the duties attached by law to the
Office of the Comptroller under such order of succession
as the Comptroller shall direct.”.

(¢c) AMENDMENT TO SECTION 329.—Section 329 of
the Revised Statutes of the United States (12 U.S.C. 11)
is amended by inserting “or any Federal savings associa-
tion”” before the period at the end.

(d) AMENDMENT TO SECTION 5240.—The fourth
sentence of the second undesignated paragraph of Section
5240 of the Revised Statutes of the United States (12
U.S.C. 481) is amended by striking “Secretary of the

Treasury;” and all that follows through the end of the sen-
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tence, and inserting ‘“Secretary of the Treasury; the em-
ployment and compensation of examiners, chief examiners,
reviewing examiners, assistant examiners, and of the other
employees of the office of the Comptroller of the Currency
whose compensation is and shall be paid from assessments
on banks or affiliates thereof or from other fees or charges
imposed pursuant to this subchapter shall be set and ad-
justed pursuant to chapter 71 of title 5, United States
Code and without regard to the provisions of other laws
applicable to officers or employees of the United States.”.

(e) AMENDMENT TO SECTION 5240.—The first sen-
tence in the first undesignated paragraph of Section 5240
of the Revised Statutes of the United States (12 U.S.C.
482) is amended by inserting ‘“‘pursuant to chapter 71 of
title 5, United States Code,” after “‘shall,”.

(f) EFFECTIVE DATE.—Subsection (b) shall take ef-
fect on the date of the enactment of this Act.
SEC. 1204. POWER AND DUTIES TRANSFERRED.

(a) DIRECTOR OF THE OFFICE OF THRIFT SUPER-
VISION.—

(1) TRANSFER OF FUNCTIONS.

Except as oth-
erwise provided in this subtitle, all functions of the
Director of the Office of Thrift Supervision are
transferred to the Office of the Comptroller of the

Currency.

HR 4173 RFS



O o0 N N Bk W =

[\© TN NG T N T NG I NG I NS R N e T e e T e T e e T
[ B N N N N = = N R - BN B o) W ) B ~S O I NO I e

147

(2) COMPTROLLER’S AUTHORITY.—Except as
otherwise provided in this subtitle, the Comptroller
of the Currency shall succeed to all powers, authori-
ties, rights, and duties that were vested in the Direc-
tor of the Office of Thrift Supervision under Federal
law, including the Home Owners’ Loan Act, on the
day before the transfer date other than those pow-
ers, authorities, rights, and duties with respect to
savings and loan holding companies and any affiliate
of any such company (other than a savings associa-
tion) as were vested in the Director of the Office of
Thrift Supervision on such date.

(3) FUNCTIONS RELATING TO SUPERVISION OF

STATE SAVINGS ASSOCIATIONS.

(A) TRANSFER OF FUNCTIONS.—AIl func-
tions of the Director of the Office of Thrift Su-
pervision relating to the supervision and regula-
tion of State savings associations are trans-
ferred to the Corporation.

(B)  CORPORATION’S  AUTHORITY.—The
Corporation shall succeed to all powers, au-
thorities, rights, and duties that were vested in
the Director of the Office of Thrift Supervision
under Federal law, including the Home Owners’

Loan Act, on the day before the transfer date,
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relating to the supervision and regulation of
State savings associations.

(4) FUNCTIONS RELATING TO SUPERVISION OF

SAVINGS AND LOAN HOLDING COMPANIES.—

(A) TRANSFER OF FUNCTIONS.—AIl fune-

tions of the Director of the Office of Thrift Su-
pervision relating to the supervision and regula-
tion of Savings and Loan Holding Companies
are transferred to the Board.

(B) BOARD AUTHORITY.—The Board shall
succeed to all powers, authorities, rights, and
duties that were vested in the Director of the
Office of Thrift Supervision under Federal law,
including the Home Owners’ Loan Act, on the
day before the transfer date, relating to the su-
pervision and regulation of Savings and Loan

Holding Companies.

(b) APPROPRIATE FEDERAL BANKING AGENCY.—
Section 3 of the Federal Deposit Insurance Act (12 U.S.C.

1813) is amended in subsection (q)—

(1) by amending paragraph (1) to read as fol-

“(1) the Comptroller of the Currency in the

case of any national bank, Federal savings associa-
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tion or any Federal branch or agency of a foreign
bank;"’;

(2) in paragraph (2)(E), by striking “and” at
the end;

(3) i paragraph (2)(F), by adding “and” at
the end after the semicolon;

(4) after paragraph (2)(F), by mserting the fol-
lowing new subparagraph:

“(G) any savings and loan holding com-
pany and any subsidiary of a savings and loan
holding company (other than a savings associa-
tion); and’’;

(5) by amending paragraph (3) to read as fol-
lows:

“(3) the Federal Deposit Insurance Corporation
in the case of a State nonmember insured bank, a
State savings association or a foreign bank having
an insured branch.”; and

(6) by striking paragraph (4).
(¢) TRANSFER OF CONSUMER FINANCIAL PROTEC-

TION FUNCTIONS.—Nothing in subsection (a) or (b) shall

affect any transfer of consumer financial protection func-
tions of the Comptroller of the Currency and the Director

of the Office of Thrift Supervision to the Consumer Finan-
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cial Protection Agency as provided in the Consumer Fi-
nancial Protection Agency Act of 2009.

(d) EFFECTIVE DATE.—Subsections (a) and (b) shall
become effective on the transfer date.
SEC. 1205. TRANSFER DATE.

(a) IN GENERAL.—Except as provided in subsection
(b), the date for the transfer of functions to the Office
of the Comptroller of the Currency and the Corporation
under section 1204 shall be 1 year after the date of enact-
ment of this title.

(b) EXTENSION PERMITTED.—

(1) NOTICE REQUIRED.—The Secretary, in con-
sultation with the Comptroller of the Currency and
the Director of the Office of Thrift Supervision, may
designate a calendar date for the transfer of func-
tions of the Office of Thrift Supervision to the Of-
fice of the Comptroller of the Currency, and the Cor-
poration under section 1204 that 1s later than 1
yvear after the date of enactment of this title if the
Secretary—

(A) transmits to the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate
and the Committee on Financial Services of the

House of Representatives—
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(1) a written determination that or-
derly implementation of this subtitle is not
feasible on the date that is 1 year after the
date of enactment of this subtitle;

(i1) an explanation of why an exten-
sion 1s necessary for the orderly implemen-
tation of this subtitle; and

(ii1) a deseription of the steps that will
be taken to effect an orderly and timely
implementation of this subtitle within the
extended time period; and

(B) publishes notice of that designated

later date in the Federal Register.

(2) EXTENSION LIMITED.—In no case shall any

date designated under paragraph (1) be later than

18 months after the date of enactment of this sub-

title.

(3) EFFECT ON REFERENCES TO ‘“TRANSFER

DATE” .—If the Secretary takes the actions provided

in paragraph (1) for designating a date for the

transfer of functions to the Office of the Comptroller

of the Currency, and the Corporation under section

1204, references in this title to “transfer date” shall

mean the date designated by the Secretary.
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SEC. 1206. EXPIRATION OF TERM OF COMPTROLLER.

(a) IN GENERAL.—Notwithstanding section 325 of
the Revised Statutes of the United States, the term of the
person serving as Comptroller on the date of the enact-
ment of this title shall terminate as of such date.

(b) AcTING COMPTROLLER.—Subject to sections
3345, 3346, and 3347 of title 5, United States Code, the
President may designate a person to serve as acting
Comptroller and perform the functions and duties of the
Comptroller until a Comptroller has been appointed and
qualified in the manner established in section 325 of the
Revised Statutes of the United States.

SEC. 1207. OFFICE OF THRIFT SUPERVISION ABOLISHED.

Effective 90 days after the transfer date, the position
of Director of the Office of Thrift Supervision and the Of-
fice of Thrift Supervision are abolished.

SEC. 1208. SAVINGS PROVISIONS.

(a) OFFICE OF THRIFT SUPERVISION.—

(1) EXISTING RIGHTS, DUTIES, AND OBLIGA-

TIONS NOT AFFECTED.—Sections 1204(a) and 1207

shall not affect the validity of any right, duty, or ob-

lication of the United States, the Director of the Of-
fice of Thrift Supervision, the Office of Thrift Su-
pervision, or any other person, that existed on the

day before the transfer date.
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(2) CONTINUATION OF SUITS.—This subtitle

shall not abate any action or proceeding commenced
by or against the Director of the Office of Thrift Su-
pervision or the Office of Thrift Supervision before

the transfer date, except that—

(A) for any action or proceeding arising
out of a function of the Director of the Office
of Thrift Supervision transferred to the Comp-
troller of the Currency by this title, the Comp-
troller of the Currency or the Office of the
Comptroller of the Currency shall be sub-
stituted for the Director of the Office of Thrift
Supervision or the Office of Thrift Supervision,
as the case may be, as a party to the action or
proceeding as of the transfer date; and

(B) for any action or proceeding arising
out of a function of the Director of the Office
of Thrift Supervision transferred to the Cor-
poration by this title, the Chairman of the Cor-
poration shall be substituted for the Director of
the Office of Thrift Supervision as a party to

the action or proceeding as of the transfer date.

(b) CONTINUATION OF EXISTING OTS ORDERS, RES-

24 OLUTIONS, DETERMINATIONS, AGREEMENTS, REGULA-

25 TIONS,

ETC.—All orders, resolutions, determinations,

HR 4173 RFS



O o0 N N W BB W

| \O JEE \© R O R \O B O B e e e e e e e e e
A W O = O O 0NN N N R WD = O

154

agreements, and regulations, interpretative rules, other in-
terpretations, guidelines, procedures, and other advisory
materials, that have been issued, made, prescribed, or al-
lowed to become effective by the Office of Thrift Super-
vision, or by a court of competent jurisdiction, in the per-
formance of functions that are transferred by this title and
that are in effect on the day before the transfer date, shall
continue in effect according to the terms of those orders,
resolutions, determinations, agreements, and regulations,
interpretative rules, other interpretations, guidelines, pro-
cedures, and other advisory materials, and shall be en-
forceable by or against—

(1) the Office of the Comptroller of the Cur-
rency, in the case of a function of the Director of
the Office of Thrift Supervision transferred to the
Comptroller of the Currency, until modified, termi-
nated, set aside, or superseded in accordance with
applicable law by the Office of the Comptroller of
the Currency, by any court of competent jurisdie-
tion, or by operation of law; and

(2) the Corporation, in the case of a function
of the Director of the Office of Thrift Supervision
transferred to the Corporation, until modified, termi-

nated, set aside, or superseded in accordance with
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applicable law by the Corporation, by any court of

competent jurisdiction, or by operation of law.

(¢) CONTINUATION OF EXISTING OTS ENFORCE-
MENT ACTIONS.—Any formal or informal enforcement ac-
tion taken by the Director of the Office of Thrift Super-
vision with respect to a savings and loan holding company,
a subsidiary of a savings and loan holding company (other
than a savings association) or an institution-affiliated
party of a savings and loan holding company or such a
subsidiary, that is in effect on the day before the date of
the enactment of this title shall continue to be effective
and enforceable against such company, subsidiary, or in-
stitution-affiliated party after such date as if—

(1) such savings and loan holding company, or
the savings and loan holding company related to
such subsidiary or institution-affiliated party, had
been a bank holding company on the effective date
of the final enforcement action; and

(2) the action had been taken by the Board, un-
less otherwise terminated or modified by the Board.
(d) IDENTIFICATION OF REGULATIONS (CONTIN-

UED.—

(1) BY OFFICE OF THE COMPTROLLER OF THE

CURRENCY.—Not later than the transfer date, the

Comptroller of the Currency shall—
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(A) after consultation with the Chairperson
of the Corporation, identify the regulations con-
tinued under subsection (b) that will be en-
forced by the Office of the Comptroller of the
Currency; and

(B) publish a list of such regulations in the
Federal Register.

(2) BY THE CORPORATION.—Not later than the
transfer date, the Corporation shall—

(A) after consultation with the Office of
the Comptroller of the Currency, identify the
regulations continued under subsection (b) that
will be enforced by the Corporation; and

(B) publish a list of such regulations in the
Federal Register.

(¢) STATUS OF REGULATIONS PROPOSED OR NOT

YET EFFECTIVE.—

(1) PROPOSED REGULATIONS.—Any proposed

regulation of the Office of Thrift Supervision, which
that agency, in performing functions transferred by
this title, has proposed before the transfer date but
has not published as a final regulation before that
date, shall be deemed to be a proposed regulation of
the Office of the Comptroller of the Currency, or the

Corporation, as appropriate, according to its terms.
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(2) REGULATIONS NOT YET EFFECTIVE.—Any
interim or final regulation of the Office of Thrift Su-
pervision, which that agency, in performing func-
tions transferred by this title, has published before
the transfer date but which has not become effective
before that date, shall become effective as a regula-
tion of the Office of the Comptroller of the Cur-
rency, or the Corporation, as appropriate, according
to its terms.

SEC. 1209. REGULATIONS AND ORDERS.

In addition to any powers transferred to the Comp-
troller of the Currency by this title, the Comptroller of
the Currency may prescribe such regulations and issue
such orders as the Comptroller of the Currency determines
to be appropriate to carry out this title and the powers
and duties transferred to the Comptroller of the Currency
by this title.

SEC. 1210. COORDINATION OF TRANSITION ACTIVITIES.

Before the transfer date, the Comptroller of the Cur-
rency shall—

(1) consult and cooperate with the Office of

Thrift Supervision to facilitate the orderly transfer

of functions to the Comptroller of the Currency;

(2) determine and redetermine, from time to

time—
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1 (A) the amount of funds necessary to pay
2 any expenses assoclated with the transfer of
3 functions (including expenses for personnel,
4 property, and administrative services) during
5 the period beginning on the date of enactment
6 of this title and ending on the transfer date;

7 (B) what personnel are appropriate to fa-
8 cilitate the orderly transfer of functions by this
9 title; and

10 (C) what property and administrative serv-
11 ices are necessary to support the Office of the
12 Comptroller of the Currency during the period
13 beginning on the date of enactment of this title
14 and ending on the transfer date; and

15 (3) take such actions as may be necessary to
16 provide for the orderly implementation of this title.
17 SEC. 1211. INTERIM RESPONSIBILITIES OF OFFICE OF THE
18 COMPTROLLER OF THE CURRENCY AND OF-
19 FICE OF THRIFT SUPERVISION.
20 (a) IN GENERAL.—When requested by the Comp-

21 troller of the Currency to do so before the transfer date,

22 the Office of Thrift Supervision shall—

23 (1) pay to the Comptroller of the Currency,
24 from funds obtained by the Office of Thrift Super-
25 vision through assessments, fees, or other charges
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that the Office of Thrift Supervision is authorized
by law to impose, such amounts that the Comp-
troller of the Currency determines to be necessary
under section 1210(2)(A);

(2) detail to the Office of the Comptroller of the
Currency such personnel as the Comptroller of the
Currency determines to be appropriate under section
1210(2)(B); and

(3) make available to the Office of the Comp-
troller of the Currency such property and provide
the Office of the Comptroller of the Currency such
administrative services as the Comptroller of the
Jurrency determines to be necessary under section
1210(2)(C).

(b) NoTicE REQUIRED.—The Comptroller of the

Currency shall give the Office of Thrift Supervision rea-
sonable prior notice of any request that the Office of the
Comptroller of the Currency intends to make under sub-
section (a).

SEC. 1212. EMPLOYEES TRANSFERRED.

(a) IN GENERAL.—
(1) OTS EMPLOYEES.—
(A) IN GENERAL.—AIl employees of the

Office of Thrift Supervision shall be transferred
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to either the Comptroller of the Currency or the
Corporation for employment.
(B) ALLOCATING EMPLOYEES FOR TRANS-

FER TO RECEIVING AGENCIES.—The Director of

the Office of Thrift Supervision, the Comp-
troller of the Currency, and the Chairperson of
the Corporation shall—

(i) jointly determine the number of
employees of the Office of Thrift Super-
vision necessary to perform or support—

(I) the functions of the Office of

Thrift Supervision that are trans-

ferred to the Office of the Comptroller

of the Currency by this title; and
(IT) the functions of the Office of

Thrift Supervision that are trans-

ferred to the Corporation by this title;

(i1) consistent with the numbers deter-
mined under clause (i1), jointly identify
employees of the Office of Thrift Super-
vision for transfer to the Office of the
Comptroller of the Currency or the Cor-
poration in a manner that the Director of
the Office of Thrift Supervision, the Comp-

troller of the Currency, and the Chair-
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person of the Corporation, in their discre-

tion, deem equitable.

(2) TRANSFER OF EMPLOYEES PERFORMING
CONSUMER FINANCIAL PROTECTION FUNCTIONS.—
Nothing in paragraph (1) shall affect the transfer of
employees performing or supporting consumer finan-
cial protection functions of the Comptroller of the
Jurrency and the Director of the Office of Thrift
Supervision to the Consumer Financial Protection
Agency as provided in the Consumer Financial Pro-
tection Agency Act of 2009.

(3) APPOINTMENT AUTHORITY FOR EXCEPTED
SERVICE TRANSFERRED.—

(A) IN GENERAL.—In the case of employ-
ees occupying positions in the excepted service,
any appointment authority established pursuant
to law or regulations of the Office of Personnel
Management for filling such positions shall be
transferred, subject to subparagraph (B).

(B) DECLINING TRANSFERS ALLOWED.—
The Office of the Comptroller of the Currency
and the Corporation may decline to accept a
transfer of authority under subparagraph (A)
(and the employees appointed pursuant thereto)

to the extent that such authority relates to posi-
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| tions excepted from the competitive service be-
cause of their confidential, policy-making, pol-
icy-determining, or policy-advocating character.
(b) TIMING OF TRANSFERS AND POSITION ASSIGN-

MENTS.

Fach employee to be transferred under this sec-

(1) be transferred not later than 90 days after

2

3

4

5

6 tion shall—
7

8 the transfer date; and
9

(2) receive notice of his or her position assign-

10 ment not later than 120 days after the effective date
11 of his or her transfer.

12 (¢) TRANSFER OF FUNCTION.—

13 (1) IN GENERAL.—Notwithstanding any other
14 provision of law, the transfer of employees shall be
15 deemed a transfer of functions for the purpose of
16 section 3503 of title 5, United States Code.

17 (2) PRIORITY OF THIS SUBTITLE.—If any pro-
18 vision of this subtitle conflicts with any protection
19 provided to transferred employees under section
20 3503 of title 5, United States Code, the provisions
21 of this subtitle shall control.

22 (d) EMPLOYEES' STATUS AND KLIGIBILITY.—The

23 transfer of functions and employees under this title, and
24 the abolition of the Office of Thrift Supervision, shall not

25 affect the status of the transferred employees as employ-
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ees of an agency of the United States under any provision
of law.

(e¢) EQUAL STATUS AND TENURE POSITIONS.—Each

employee transferred from the Office of Thrift Supervision
shall be placed in a position at either the Office of the
Comptroller of the Currency or the Corporation with the
same status and tenure as he or she held on the day before
the transfer date.

(f) NO ADDITIONAL CERTIFICATION REQUIRE-

MENTS.—Examiners transferred to the Office of the
Comptroller of the Currency or the Corporation shall not
be subject to any additional certification requirements be-
fore being placed in a comparable examiner’s position at
the Office of the Comptroller of the Currency or the Cor-
poration examining the same types of institutions as they
examined before they were transferred.
(2) PERSONNEL ACTIONS LIMITED.—
(1) 3-YEAR PROTECTION.—

(A) IN GENERAL.—Except as provided in
paragraph (2), each affected employee shall not,
during the 3-year period beginning on the
transfer date, be involuntarily separated, or in-
voluntarily reassigned outside his or her locality
pay area as defined by the Office of Personnel

Management.
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(B) AFFECTED EMPLOYEES.—For pur-

poses of this paragraph, the term ‘‘affected em-

ployee” means—

(1) an employee transferred from the
Office of Thrift Supervision holding a per-
manent position on the day before the
transfer date; and

(i1) an employee of the Office of the
Comptroller of the Currency holding a per-
manent position on the day before the
transfer date.

(2) EXcEPTIONS.—Paragraph (1) does not
limit the right of the Office of the Comptroller of the
Currency or the Corporation to—

(A) separate an employee for cause or for
unacceptable performance; or
(B) terminate an appointment to a position
excepted from the competitive service because of
its  confidential policy-making, policy-deter-
mining, or policy-advocating character.
(h) PAy.—

(1) 1-YEAR PROTECTION.—Except as provided
in paragraph (2), each employee transferred from
the Office of Thrift Supervision shall, during the 1-

year period beginning on the transfer date, receive
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pay at a rate not less than the basic rate of pay (in-
cluding any geographic differential) that the em-
ployee received during the 1-year period immediately

before the transfer.

(2) EXCEPTIONS.—Paragraph (1) does not
limit the right of the Office of the Comptroller of the
Currency or the Corporation to reduce a transferred

employee’s rate of basic pay

(A) for cause;
(B) for unacceptable performance; or
(C) with the employee’s consent.

(3) PROTECTION ONLY WHILE EMPLOYED.—
Paragraph (1) applies to a transferred employee
only while that employee remains employed by the
Office of the Comptroller of the Currency or the
Corporation.

(4) PAY INCREASES PERMITTED.—Paragraph
(1) does not limit the authority of the Office of the
Comptroller of the Currency or the Corporation to
increase a transferred employee’s pay.

(1) BENEFITS.—
(1) RETIREMENT BENEFITS FOR TRANSFERRED

EMPLOYEES.

(A) IN GENERAL.—
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(1) CONTINUATION OF EXISTING RE-
TIREMENT PLAN.—Each employee trans-
ferred from the Office of Thrift Super-
vision may remain enrolled in his or her
existing retirement plan or plans as long as
he or she remains employed by the Office
of the Comptroller of the Currency or the
Corporation.

(1) EMPLOYER'S CONTRIBUTION.—
The Office of the Comptroller of the Cur-
rency or the Corporation shall pay any em-
ployer contributions to the existing retire-
ment plan of each employee transferred
from the Office of Thrift Supervision as
required under that plan.

(B) DEFINITION.—For purposes of this

paragraph, the term “existing retirement plan’

means, with respect to any employee trans-

ferred under this section, the particular retire-

ment plan (including the Financial Institutions

Retirement Fund) and any associated thrift

savings plan of the agency from which the em-

ployee was transferred, which the employee was

enrolled in on the day before the transfer date.
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(2) BENEFITS OTHER THAN RETIREMENT BEN-

EFITS.

(A) DURING 1ST YEAR.—

(1) EXISTING PLANS CONTINUE.—
Each transferred employee may, for 1 year
after the transfer date, retain membership
in any other employee benefit program of
the Office of Thrift Supervision, including
a dental, vision, long term care, or life in-
surance program, to which the employee
belonged on the day before the transfer
date.

(i1)) EMPLOYER’S CONTRIBUTION.—
The Office of the Comptroller of the Cur-
rency or the Corporation shall pay any em-
ployer cost in continuing to extend cov-
erage in the benefit program to the em-
ployee as required under that program or
negotiated agreements.

(B) DENTAL, VISION, OR LIFE INSURANCE

AFTER 1ST YEAR.—If, after the 1-year period

beginning on the transfer date, the Office of the

Comptroller of the Currency or the Corporation

decides not to continue participation In any

dental, vision, or life insurance program of the
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Office of Thrift Supervision, an employee trans-
ferred from the Office of Thrift Supervision
pursuant to this title who is a member of such
a program may, before the decision of the Of-
fice of the Comptroller of the Currency or the
Corporation takes effect, elect to enroll, without
regard to any regularly scheduled open season,
in—

(i) the enhanced dental benefits pro-
oram established by chapter 89A of title 5,
United States Code;

(i1) the enhanced vision benefits estab-
lished by chapter 89B of title 5, United
States Code; and

(i) the Federal Employees Group
Life Insurance Program established by
chapter 87 of title 5, United States Code,
without regard to any requirement of in-
surability.

(C) LONG TERM CARE INSURANCE AFTER
1ST YEAR.—If, after the 1-year period begin-
ning on the transfer date, the Office of the
Comptroller of the Currency or the Corporation
decides not to continue participation In any

long term care insurance program of the Office
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of Thrift Supervision, an employee transferred
from the Office of Thrift Supervision pursuant
to this title who 1s a member of such a program
may, before the decision of the Office of the
Comptroller of the Currency or the Corporation
takes effect, elect to apply for coverage under
the Federal Long Term Care Insurance Pro-
oram established by chapter 90 of title 5,
United States Code, under the underwriting re-
quirements applicable to a new active workforce
member (as defined in Part 875, title 5, Code
of Federal Regulations).
(D) EMPLOYEE’S CONTRIBUTION.—

(i) IN GENERAL.—Subject to clause
(i1), an individual enrolled in the Federal
Employees Health Benefits program under
this subparagraph shall pay any employee
contribution required by the plan.

(i1) COST DIFFERENTIAL.—The dif-
ference in costs between the benefits that
the Office of Thrift Supervision is pro-
viding on the date of enactment of this
title and the benefits provided by this sec-
tion shall be paid by the Comptroller of the

Currency or the Corporation.
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(i1) FUNDS TRANSFER.—The Office
of the Comptroller of the Currency or the
Corporation shall transfer to the Federal
Employees IHealth Benefits Fund estab-
lished under section 8909 of title 5, United
States Code, an amount determined by the
Director of the Office of Personnel Man-
agement, after consultation with the Office
of the Comptroller of the Currency or the
Corporation and the Office of Management
and Budget, to be necessary to reimburse
the Fund for the cost to the Fund of pro-
viding benefits under this subparagraph
not otherwise paid for by the employee
under clause (1).

(E) SPECIAL PROVISIONS TO ENSURE CON-

(1) IN GENERAL.—An annuitant (as
defined in section 8901(3) of title 5,
United States Code) who 1s enrolled in a
life insurance plan administered by the Of-
fice of Thrift Supervision on the day before
the transfer date shall be eligible for cov-
erage by a life insurance plan under sec-

tions 8706(b), 8714a, 8714b, and 8714¢ of
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title 5, United States Code, or in a life in-
surance plan established by the Office of
the Comptroller of the Currency or the
Corporation, without regard to any regu-
larly scheduled open season and require-
ment of insurability.

(i1)) EMPLOYEE’S CONTRIBUTION.—

(I) IN GENERAL.—Subject to
subclause (IT), an individual enrolled
in a life insurance plan under this
clause shall pay any employee con-
tribution required by the plan.

(IT) COST DIFFERENTIAL.—The
difference in costs between the bene-
fits that the Office of Thrift Super-
vision is providing on the date of en-
actment of this title and the benefits
provided by this section shall be paid
by the Comptroller of the Currency or
the Corporation.

(IIT)  FuNDS  TRANSFER.—The
Office of the Comptroller of the Cur-
rency or the Corporation shall trans-
fer to the Employees’ Life Insurance

Fund established under section 8714
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of title 5, United States Code, an

amount determined by the Director of
the Office of Personnel Management,
after consultation with the Office of
the Comptroller of the Currency or
the Corporation and the Office of
Management and Budget, to be nec-
essary to reimburse the Fund for the
cost to the und of providing benefits
under this subparagraph not other-
wise paid for by the employee under
subclause (1).

(IV) CREDIT FOR TIME EN-

ROLLED IN OTHER PLANS.—For em-

ployees transferred under this section,
enrollment in a life insurance plan ad-
ministered by the Office of the Comp-
troller of the Currency, the Office of
Thrift Supervision, or the Corporation
immediately before enrollment in a life
imsurance plan under chapter 87 of
title 5, United States Code, shall be
considered as enrollment in a life in-

surance plan under that chapter for
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purposes of section 8706(b)(1)(A) of

title 5, United States Code.

(j) EQuiTABLE TREATMENT.—In administering the

provisions of this section, the Office of the Comptroller

of the Currency and the Corporation—

(1) shall take no action that would unfairly dis-
advantage transferred employees relative to other
employees of the Office of the Comptroller of the
Currency or the Corporation based on their prior
employment by the Office of Thrift Supervision;

(2) may take such action as is appropriate in
individual cases so that employees transferred under
this section receive equitable treatment, with respect
to those employees’ status, tenure, pay, benefits
(other than benefits under programs administered by
the Office of Personnel Management), and accrued
leave or vacation time, for prior periods of service
with any Federal agency;

(3) shall, jointly with the Director of the Office
of Thrift Supervision, develop and adopt procedures
and safeguards designed to ensure that the require-
ments of this subsection are met; and

(4) shall conduct a study detailing the position
assignments of all employees transferred pursuant to

subsection (a), describing the procedures and safe-
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ouards adopted pursuant to paragraph (3), and
demonstrating that the requirements of this sub-
section have been met; and shall, not later than 365
days after the transfer date, submit a copy of such
study to Congress.

SEC. 1213. PROPERTY TRANSFERRED.

(a) IN GENERAL.—Not later than 90 days after the
transfer date, all property of the Office of Thrift Super-
vision shall be transferred to the Office of the Comptroller
of the Currency or the Corporation, allocated in a manner
consistent with section 1212(a).

(b) CONTRACTS RELATED TO PROPERTY TRANS-
FERRED.—AII contracts, agreements, leases, licenses, per-
mits, and similar arrangements relating to property trans-
ferred to the Office of the Comptroller of the Currency
or the Corporation by this section shall be transferred to
the Office of the Comptroller of the Currency or the Cor-
poration together with that property.

(¢) PRESERVATION OF PROPERTY.—Property identi-
fied for transfer under this section shall not be altered,
destroyed, or deleted before transfer under this section.

(d) PROPERTY DEFINED.—For purposes of this sec-
tion, the term “‘property’” includes all real property (in-
cluding leaseholds) and all personal property (including

computers, furniture, fixtures, equipment, books, ac-
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counts, records, reports, files, memoranda, paper, reports
of examination, work papers and correspondence related
to such reports, and any other information or materials).
SEC. 1214. FUNDS TRANSFERRED.

Except to the extent needed to dispose of affairs
under section 1215, all funds that, on the day before the
transfer date, are available to the Director of the Office
of Thrift Supervision to pay the expenses of the Office
of Thrift Supervision shall be transferred to the Office of
the Comptroller of the Currency or the Corporation, allo-
cated in a manner consistent with section 1212(a), on the
transfer date.

SEC. 1215. DISPOSITION OF AFFAIRS.

(a) IN GENERAL.—During the 90-day period begin-
ning on the transfer date, the Director of the Office of
Thrift Supervision—

(1) shall, solely for the purpose of winding up
the affairs of the agency related to any function
transferred to the Office of the Comptroller of the
Currency or the Corporation by this subtitle—

(A) manage any employees of the Office of

Thrift Supervision and provide for the payment

of the compensation and benefits of any such

employees that accrue before the transfer date;

and
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(B) manage any property of the Office of

Thrift Supervision until the property is trans-

ferred under section 1213; and

(2) may take any other action necessary to
wind up the affairs of the Office of Thrift Super-
vision relating to the transferred functions.

(b) AUTHORITY AND STATUS OF DIRECTOR.—

(1) IN GENERAL.—Notwithstanding the trans-
fers of functions under this subtitle, the Director of
the Office of Thrift Supervision shall, during the 90-
day period beginning on the transfer date, retain
and may exercise any authority vested in the Direc-
tor on the day before the transfer date that is nee-
essary to carry out the requirements of this subtitle
during that period.

(2) OTHER PROVISIONS.—For purposes of
paragraph (1), the Director of the Office of Thrift
Supervision shall, during the 90-day period begin-
ning on the transfer date, continue to be—

(A) treated as an officer of the United

States; and

(B) entitled to receive compensation at the
same annual rate of basic pay that he or she
was receiving on the day before the transfer

date.
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SEC. 1216. CONTINUATION OF SERVICES.

Any agency, department, or other instrumentality of
the United States, and any successor to any such agency,
department, or instrumentality, that was, before the trans-
fer date, providing support services to the Office of Thrift
Supervision in connection with functions to be transferred
to the Office of the Comptroller of the Currency or the
Corporation, shall—

(1) continue to provide those services, subject to
reimbursement, until the transfer of those functions
18 complete; and

(2) consult with any such agency to coordinate
and facilitate a prompt and orderly transition.

SEC. 1217. CONTRACTING AND LEASING AUTHORITY.

In addition to any powers transferred to the Comp-
troller of the Currency by this subtitle, the Comptroller
of the Currency may—

(1) enter into and perform contracts, execute
instruments, and acquire in any lawful manner such
coods and services, or real or personal property, or
interest in property, as the Comptroller of the Cur-
rency determines to be necessary or convenient to
carry out the duties and responsibilities of the
Jomptroller of the Currency; and

(2) hold, maintain, sell, lease, or otherwise dis-
pose of any real or personal property or interest in
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| property without regard to title 40, United States
2 Code, title IIT of the Federal Properties and Admin-
3 istrative Services Act of 1949 (41 U.S.C. 251 et
4 seq.), and other Federal laws of a similar type gov-
5 erning the procurement of goods and services or the
6 acquisition or disposition of any property or interest
7 in property by Federal agencies.
8 SEC. 1218. TREATMENT OF SAVINGS AND LOAN HOLDING
9 COMPANIES.
10 Section 10 of the Home Owners’ Loan Act (12 U.S.C.
11 1467a) 1s amended as follows:
12 (1) In subsection (a)—
13 (A) in paragraph (1)(A), by striking “Di-
14 rector” and inserting “‘Board’’;
15 (B) in paragraph (1)(D), by striking clause
16 (i) and inserting: “(i) In general.—.
17 “(1) IN GENERAL.—Except as pro-
18 vided in clause (ii), the term ‘savings and
19 loan holding company’ means any company
20 that directly or indirectly controls a sav-
21 ings assoclation or that controls any com-
22 pany that is a savings and loan holding
23 company, and that is either—
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“(I) a fraternal beneficiary soci-
ety, as defined in section 501(¢)(8) of
the Internal Revenue Code of 1986; or

“(IT) a company that is, together
with all of its affiliates on a consoli-
dated basis, predominantly engaged in
the business of insurance.”’;

(C) in paragraph (1)(F), by striking “Di-
rector’” and inserting “‘Board’’;

(D) i paragraph (1), by inserting at the
end the following new subparagraph:

“(K) BOARD.—The term ‘Board’ means
the Board of Governors of the Federal Reserve
System.”.

(E) in paragraph (2)(D), by striking “Di-
rector’” and inserting “Board”;

(F) in paragraph (3)(A), by striking “Di-
rector’” and inserting ‘“‘Board’; and

(G) in paragraph (4), by striking ‘“‘Direc-
tor’” and inserting “‘Board”.

(2) In subsection (b), by striking “Director”

each place it appears and inserting “Board”.

(3) In subsection (c¢)

(A) in paragraph, (2)(F)(i)—
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(i) by striking “of Governors of the

Federal Reserve System’’; and

(ii) by striking “Director’” and insert-
ing “Board”’;

(B) in paragraph (2)(G), by striking ““Di-

rector’” and inserting ‘“‘Board’’;

(C) in paragraph (4)(A), by striking “Di-

rector” and inserting “‘Board’’;

(D) in paragraph (4)(B)—

(i) in the heading, by striking “direc-
tor” and inserting “Board”’; and

(i) by striking “the Director shall”
and inserting “the Board shall”;
(E) in paragraph (4)(C)—

(i) in the heading, by striking “direc-
tor” and inserting “‘Board”’; and

(i1) by striking ‘“the Director may”
and inserting “the Board may’’;

(F') in paragraph (5), by striking “Direc-

tor’” and inserting “Board’’:
)
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(G) in paragraph (6)(D)—

(i) in the heading, by striking “direc-
tor” and inserting “‘Board”’; and

(ii) by striking “Director” each place

it appears and inserting ‘“‘Board”’;
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¢

() in paragraph (9)(A)(ii), by inserting *,

but only if the conditions for engaging in ex-

panded financial activities set forth in section

4(1) of the Bank IHolding Company Act of 1956

have been met” after “1956”; and

(I) in paragraph (9)(E), by striking “Di-

rector’” each place it appears and inserting

“Board”.

(4) In subsection (e)—

(A) in paragraph (1)(A)—

(1) in clause (i), by striking ‘“‘Direc-
tor’” and inserting “‘Board’’;

(i1) in clause (ii), by striking “Direc-
tor” and inserting “Board”’;

(ii1) in clause (iii), by striking “Direc-

)

tor” each place it appears and inserting

“Board”; and

(iv) in clause (iv), by striking “Direc-

tor”’

each place 1t appears and inserting
“Board”’;

(B) in paragraph (1)(B), by striking “Di-

rector’” each place it appears and inserting

“Board”’;
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(C) in paragraph (2), by striking “Direc-

2

tor” each place it appears and inserting
“Board”;

(D) in paragraph (3), by striking ‘Direc-
tor’” and inserting “‘Board”’;

(E) in paragraph (4)(A), by striking “Di-
rector” and inserting ‘“‘Board”; and

(F) in paragraph (5), by striking “‘Direc-
tor” each place it appears and inserting

“Board”.

(5) In subsection (f), by striking “‘Director”

each place it appears and inserting “Board”.

(6) In subsection (g), by striking “Director”

each place it appears and inserting “Board” .

(7) In subsection (h)—

(A) in paragraph (2), by striking ‘Direc-
tor” and inserting “‘Board”; and

(B) in paragraph (3), by striking “Direc-
tor” and inserting “‘Board”.
(8) In subsection (1)—

(A) in paragraph (1)(A), by striking “Di-
rector’” and inserting “‘Board”’;

(B) in paragraph (2)(B), by striking ““Di-

rector’” and inserting ‘“‘Board’’;
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(C) in paragraph (2)(F), by striking “Di-
rector’” and inserting “Board’’;

(D) in paragraph (3)(B), by striking “Di-
rector’” and inserting “Board”’;

(E) in paragraph (3)(F), by striking “Di-
rector’” and inserting ‘“‘Board’’;

(F') in paragraph (4), by striking “Direc-
tor” and inserting “Board’’; and

(G) in paragraph (5), by striking “Direc-
tor” and inserting “‘Board”.

(9) In subsection (j), by striking “Director”

each place it appears and inserting “Board”.

(10) In subsection (1)—

(A) in paragraph (1), by striking ‘Direc-
tor” and inserting “Board, in consultation with
the Comptroller of the Currency,”; and

(B) in paragraph (2), by striking ‘Direc-

2

tor’” and inserting “Board, in consultation with
the Comptroller of the Currency,”.
(11) In subsection (m)—

(A) in paragraph (2), by striking “Direc-
tor” and inserting “Comptroller”;

(B) in paragraph (2), by striking “Director
may grant’” and inserting “Comptroller of the

Currency may grant’’;
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(C) in paragraph (2), by striking “the Di-
rector deems” and inserting ‘“the Comptroller
deems’’;

(D) in paragraph (2)(A), by striking “Di-
rector’” and inserting “‘Comptroller’’;

(E) in paragraph (2)(B), by striking “Di-
rector” and inserting “‘Comptroller’;

(F) in paragraph (2)(B)(iii), by striking
“Director” and inserting “Comptroller’’;

(G) by striking subparagraph (A) of para-
oraph (3) and inserting the following new sub-
paragraph:

“(A) IN GENERAL.—A savings association
that fails to become or remain a qualified thrift
lender shall—

“(1) immediately be subject to the re-
strictions in subparagraph (B); and

“(11) become one or more banks (other
than a savings bank) within one year after
the date on which the savings association
should have become or ceases to be a quali-
fied thrift lender, except as provided in

subparagraph (C)(i).”;
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() by striking subclause (III) of para-
oraph (3)(B)(i) and inserting the following new
subclause:

“(ITI) DivipENDS.—The savings

association shall be prohibited from
paying dividends except for such divi-
dends—

“(aa) as would be permis-
sible for a national bank;

“(bb) that are necessary to
meet obligations of a company
that controls such savings asso-
ciation; and

“(ce) that are specifically
approved by the Comptroller and
the Board of Governors after
prior written request of at least
30 days to the Comptroller and
the Board of Governors.”;

(I) by striking clause (i) of paragraph
(3)(B);

(J) by striking subparagraphs (C) and (D)
of paragraph (3) and inserting the following

new subparagraphs:
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“(C) REGULATORY AUTHORITY.—A sav-

ings association that fails to become or remain

a qualified thrift lender shall be deemed to have

violated section 5 of the Home Owners’ Loan

Act and subject to actions authorized by section

5(d) of the Home Owners’ Lioan Act.

HR 4173 RFS

“(D) REQUALIFICATIONS.

“(1) A savings association that should
have become or ceases to be a qualified
thrift lender shall not be subject to sub-
paragraph (A)(i1) if the savings association
becomes a qualified thrift lender by meet-
ing the qualified thrift lender requirement
in paragraph (1) on a monthly average
basis in 9 out of the preceding 12 months
and remains a qualified thrift lender.

“(1) If the savings association re-
ferred to in clause (1) (or any savings asso-
ciation that acquired all or substantially all
of its assets from that savings association)
at any time thereafter ceases to be a quali-
fied thrift lender it shall immediately be
subject to subparagraph (A)(ii) as if the 1-
year time period provided for in subpara-

eraph (A)(11) already has expired, and as if
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the exception in clause (1) was not applica-

ble or available to such savings associa-

tion.”;

(K) in paragraph (4)(D) by striking “Di-
rector’” and inserting “‘Comptroller’’;

(I.) in paragraph (4)(E) by striking “Di-
rector’”” and inserting “‘Comptroller”; and

(M) in paragraph (7)(B) by striking “Di-
rector’” and inserting ‘“Comptroller”.
(12) In subsection (0)—

(A) in paragraph (3) in the heading by
striking “DIRECTOR” and inserting “BOARD”’;

(B) in paragraph (3)(A) by striking “Di-
rector” and inserting “‘Board”’;

(C) in paragraph (3)(B) by striking “Di-
rector’” and inserting “Board”;

(D) i paragraph (3)(C) by striking “Di-
rector’” and inserting “‘Board’’;

(E) in paragraph (3)(D) by striking “Di-
rector” and inserting ‘“‘Comptroller’;

(F) in paragraph (5)(KE), by striking “ac-
tivities  described in  subsection (¢)(2) or
(€)(9)(A)(11)” and inserting “activities otherwise

permissible for the company pursuant to, and in
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accordance with, section 4 of the Bank Holding
Company Act of 19567,

(G) in paragraph (7) by striking “char-
tered by the Director’” and inserting “chartered
by the Comptroller”’; and

(H) in paragraph (7) by striking ‘“‘regula-

“regu-

tions as the Director may” and inserting

lations as the Board may’ .

(13) In subsections (p), (q), (r), and (s), by
striking “‘Director” each place it appears and insert-
ing “Board”.

SEC. 1219. PRACTICES OF CERTAIN MUTUAL THRIFT HOLD-
ING COMPANIES PRESERVED.

(a) TREATMENT OF DIVIDENDS BY CERTAIN MU-
TUAL HOLDING COMPANIES.—Section 3(g2) of the Bank
Holding Company Act of 1956 (12 U.S.C. 1842(g)) is
amended by adding at the end the following new para-
oraphs:

“(3) DECLARATION OF DIVIDENDS.—Every
subsidiary savings association of a mutual holding
company shall give the Board not less than 30 days
advance notice of the proposed declaration by its di-
rectors of any dividend on its guaranty, permanent,
or other nonwithdrawable stock. Such notice period

shall commence to run from the date of receipt of
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such notice by the Board. Any such dividend de-
clared within such period, or without the giving of
such notice to the Board, shall be invalid and shall
confer no rights or benefits upon the holder of any
such stock.

“(4) WAIVER OF DIVIDENDS.—Any mutual
thrift holding company organized under section
10(b) of the Home Owners’ Loan Act shall be per-
mitted to waive such company’s right to receive any
dividend declared by a subsidiary, if—

“(A) no insider of the mutual holding com-
pany, associate of an insider, or tax-qualified or
non-tax-qualified employee stock benefit plan of
the mutual holding company holds any share of
the stock in the class of stock to which the
waiver would apply; or

“(B) the mutual holding company provides
the Board with written notice of its intent to
waive 1its right to receive dividends 30 days
prior to the proposed date of payment of the
dividend and the Board does not object.

“(5) STANDARDS FOR WAIVER OF DIVIDEND.—
The Board shall not object to a notice of intent to

waive dividends under paragraph (4) if—
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“(A) the waiver would not be detrimental
to the safe and sound operation of the savings
association; and

“(B) the board of directors of the mutual
holding company expressly determines that a
waiver of the dividend by the mutual holding
company is consistent with the directors’ fidu-
ciary duties to the mutual members of such
company.

“(6) RESOLUTION INCLUDED IN WAIVER NO-
TICE.—A dividend waiver notice shall include a copy
of the resolution of the board of directors of the mu-
tual holding company, in form and substance satis-
factory to the Board, together with any supporting
materials relied upon by the board of directors, con-
cluding that the proposed dividend waiver is con-
sistent with the board of director’s fiduciary duties
to the mutual members of the mutual holding com-
pany.

“(7) VALUATION.—

“(A) IN GENERAL.—The Board shall con-
sider waived dividends in determining an appro-
priate exchange ratio in the event of a full con-

version to stock form.

HR 4173 RFS



O o0 N N B W=

[\© TN NG I N T NG R NG I NG B N e e T e e T e T e e T
[ T NG U N N e = N e R - BN B o) W ) LR ~S O T NO S e

191

“(B) EXCEPTION.—In the case of a sav-
ings association which has reorganized into a
mutual thrift holding company under section
10(b) of the Home Owners’ Loan Act and has
issued minority stock either from its mid-tier
stock holding company or its subsidiary stock
savings association prior to December 1, 2009,
the Board shall not consider waived dividends
in determining an appropriate exchange ratio in
the event of a full conversion to stock form.”.

SEC. 1220. IMPLEMENTATION PLAN AND REPORTS.

(a) PrAN SUBMISSION.—Within 90 days of the enact-
ment of the Financial Stability Improvement Act of 2009,
the Secretary and the Corporation, in consultation with
the Office of the Comptroller of the Currency and the Of-
fice of Thrift Supervision, shall jointly submit a plan to
the Congress and the Inspectors General of the Depart-
ment of the Treasury and of the Corporation detailing the
steps the Secretary, the Corporation, the Office of the
Comptroller of the Currency, and the Office of Thrift Su-
pervision will take to implement the provisions of sections
1201 through 1216, and the provisions of the amendments
made by such sections.

(b) INSPECTORS GENERAL REVIEW OF THE PLAN.—

Within 60 days of the date on which the Congress receives
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the plan required under subsection (a), the Inspectors
General of the Department of the Treasury and of the
Corporation shall jointly provide a written report to the
Secretary and the Corporation and shall submit a copy
to the Congress detailing whether the plan conforms with
the intent of the provisions of sections 1201 through 1216,
and the provisions of the amendments made by such sec-
tions, including—

(1) whether the plan sufficiently takes into con-
sideration the orderly transfer of personnel;

(2) whether the plan describes procedures and
safeguards to ensure that the Office of Thrift Super-
vision employees are not unfairly disadvantaged rel-
ative to employees of the Office of the Comptroller
of the Currency and the Corporation;

(3) whether the plan sufficiently takes into con-
sideration the orderly transfer of authority and re-
sponsibilities;

(4) whether the plan sufficiently takes into con-
sideration the effective transfer of funds;

(5) whether the plan sufficiently takes in con-
sideration the orderly transfer of property; and

(6) any additional recommendations for an or-

derly and effective process.
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(¢) IMPLEMENTATION REPORTS.—Not later than 6
months after the date on which the Congress receives the
report required under subsection (b), and every 6 months
thereafter until all aspects of the plan have been imple-
mented, the Inspectors General of the Department of the
Treasury and the Corporation shall jointly provide a writ-
ten report on the status of the implementation of the plan
to the Secretary and the Corporation and shall submit a
copy to the Congress.

SEC. 1221. COMPOSITION OF BOARD OF DIRECTORS OF THE
FEDERAL DEPOSIT INSURANCE CORPORA-
TION.

Section 2 of the Federal Deposit Insurance Act (12
U.S.C. 1812) is amended—

(1) 1 subsection (a)(1)—

(A) in subparagraph (B), by striking “Di-
rector of the Office of Thrift Supervision” and
inserting “‘Chairman of the Board of Governors
of the Federal Reserve System, or such other
member of the Board of Governors as the
Chairman of the Board of Governors shall des-
ignate’’;

(2) by amending subsection (d)(2) to read as

follows:
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“(2) ACTING OFFICIALS MAY SERVE.—In the
event of a vacancy in the office of the Comptroller
of the Currency and pending the appointment of a
successor, or during the absence or disability of the
Jomptroller of the Currency, the acting Comptroller
of the Currency shall be a member of the Board of
Directors in the place of the Comptroller of the Cur-
rency.”’; and

(3) in subsection (f)(2), by striking “or of the
Office of Thrift Supervision”.
1222. AMENDMENTS TO SECTION 3.

Section 3 of the Federal Deposit Insurance Act (12

U.S.C. 1813) is amended—

(1) in subsection (b)(1)(C) (relating to the defi-
nition of the term “‘savings association’), by striking
“Director of the Office of Thrift Supervision” and
inserting “Comptroller of the Currency’;

(2) in subsection (1)(5) (relating to the defini-
tion of the term “deposit”), in the introductory text,
by striking “Director of the Office of Thrift Super-
vision,”’; and

(3) In subsection (z) (relating to the definition
of the term “Kederal banking agency”), by striking

“the Director of the Office of Thrift Supervision,”.
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1 SEC. 1223. AMENDMENTS TO SECTION 7.

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Section 7(a) of the Federal Deposit Insurance Act

(12 U.S.C. 1817) is amended—

SEC.

(1) in paragraph (2)(A)—
(A) in the first sentence, by striking “the
Director of the Office of Thrift Supervision’;
(B) in the second sentence, by striking
“the Director of the Office of Thrift Super-
vision,’;
(2) in paragraph (3), in the first sentence, by

(44

striking ““, the Comptroller of the Currency, the
Chairman of the Board of Governors of the Federal
Reserve System, and the Director of the Office of
Thrift Supervision” and inserting “Comptroller of
the Currency and the Chairman of the Board of
Governors of the Federal Reserve System’’; and

(3) in paragraph (7), by striking *‘, the Director
of the Office of Thrift Supervision,”.
1224. AMENDMENTS TO SECTION 8.

Section 8 of the Federal Deposit Insurance Act (12

U.S.C. 1818) is amended—

(1) in subsection (a)(8)(B)(i1), in the last sen-

tence

(A) by striking “Director of the Office of
Thrift Supervision” each place it appears and

inserting “Comptroller of the Currency”; and
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(B) by inserting ‘“‘the Office of Thrift Su-

[E—

pervision, as a successor to” after “as a suc-

cessor to”’;

(2) in subsection (o), by striking “‘Director of
the Office of Thrift Supervision” and inserting
“Comptroller of the Currency’’; and

(3) in subsection (w)(3)(A), by striking “Office

of Thrift Supervision” and inserting “Office of the

O o0 9 AN U B~ W

Comptroller of the Currency”.

10 SEC. 1225. AMENDMENTS TO SECTION 11.

11 Section 11 of the Federal Deposit Insurance Act (12
12 U.S.C. 1821) 1s amended—

13 (1) 1 subsection (¢)(6)—

14 (A) in the heading, by striking “DIRECTOR
15 OF THE OFFICE OF THRIFT SUPERVISION” and
16 inserting “COMPTROLLER OF TIIE CURRENCY’;
17 (B) in subparagraph (A), by striking ““Di-
18 rector of the Office of Thrift Supervision” and
19 inserting “Comptroller of the Currency’’;

20 (C) in subparagraph (B), by striking “Di-
21 rector of the Office of Thrift Supervision” and
22 inserting “Comptroller of the Currency’’;

23 (2) in subsection (d)—

24 (A) in paragraph (17)(A)—
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(i) by striking

, or the Director of
the Office of Thrift Supervision”; and
(i1) by striking “appropriate’’; and

(B) in paragraph (18)(B), by striking “or
the Director of the Office of Thrift Super-
vision”’; and
(3) 1 subsection (n)—

(A) in paragraph (1)(A), by striking ‘“‘the
Director of the Office of Thrift Supervision,
with respect to 1 or more insured’;

(B) in paragraph (2)(A), by striking “the
Director of the Office of Thrift Supervision’;

(C) in paragraph (4)(D), by striking “and
the Director of the Office of Thrift Supervision,
as appropriate,’’;

(D) in paragraph (4)(G), by striking “and
the Director of the Office of Thrift Supervision,
as appropriate,”’; and

(E) in paragraph (12)(B), by striking “or
the Director of the Office of Thrift Supervision,

as appropriate,”’.

SEC. 1226. AMENDMENTS TO SECTION 13.

Section 13(k)(1)(A)(iv) of the Federal Deposit Insur-

24 ance Act (12 U.S.C. 1823(k)(1)(A)(iv)) is amended by
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striking “Director of the Office of Thrift Supervision” and
inserting “‘Comptroller of the Currency”’.
SEC. 1227. AMENDMENTS TO SECTION 18.
Section 18 of the Federal Deposit Insurance Act (12
U.S.C. 1828) 1s amended—
(1) 1 subsection (¢)(2)—

(A) 1n subparagraph (A), by striking
“bank;” and inserting “bank or a savings asso-
clation; and”’;

(B) in subparagraph (B), by inserting
“and” at the end after the semicolon;

(C) in subparagraph (C), by striking
“bank (except a savings bank supervised by the
Director of the Office of Thrift Supervision);
and” and inserting “bank or State savings as-
sociation.”; and

(D) by striking subparagraph (D);

(2) 1 subsection (1)(2)—

(A) by striking subparagraph (B) and in-
serting the following new subparagraph:

“(B) the Corporation, if the resulting insti-
tution is to be a State nonmember insured bank
or insured State savings association.”’; and

(B) by striking subparagraph (C); and

(3) in subsection (m)—
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(A) in paragraph (1)—

(1) in subparagraph (A), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the
Currency’’; and

(i1) in subparagraph (B), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the
Currency’’;

(B) in paragraph (2)—

(1) in subparagraph (A), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the
Currency’’; and

(i1) in subparagraph (B)—

(I) by striking “Director of the

Office of Thrift Supervision” each

place it appears and inserting “Comp-

troller of the Currency’’; and
(II) by striking “Director may
deem appropriate” and inserting

“Comptroller may deem appropriate’;

and

(C) in paragraph (3)
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(1) in subparagraph (A), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the
Currency”’; and
(i) in subparagraph (B), by striking
“Office of Thrift Supervision” and insert-

lng 4‘COmptI-0Her of the CUJ‘I'CI]C}#’.

SEC. 1228. AMENDMENTS TO SECTION 28.

Section 28 of the Federal Deposit Insurance Act (12

U.S.C. 1831¢) 1s amended—

(1) in subsection (e)—

HR 4173 RFS

(A) in paragraph (2)—

(1) in subparagraph (A)(i), by strik-
ing “Director of the Office of Thrift Su-
pervision” and inserting “Comptroller of
the Currency’’;

(i) in subparagraph (C), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the
Currency’’; and

(iii) in subparagraph (F'), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the
Currency’’; and

(B) in paragraph (3)
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(1) in subparagraph (A), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the

Currency”’; and
(i) in subparagraph (B), by striking
“Director of the Office of Thrift Super-
vision” and inserting “Comptroller of the

Currency’”’: and
o )

(2) in subsection (h)(2), by striking ‘Director

of the Office of Thrift Supervision” and inserting

“Comptroller of the Currency”.

SEC. 1229. AMENDMENTS TO THE ALTERNATIVE MORT-

GAGE TRANSACTION PARITY ACT OF 1982.

(a) AMENDMENTS TO SECTION 802.—Section

802(a)(3) of the Alternative Mortgage Transaction Parity

Act of 1982 (12 U.S.C. 3801(a)(3)) i1s amended—

(1) by striking “Comptroller of the Currency,”

and inserting ‘“‘Comptroller of the Currency and”;

and

(2) by striking “, and the Director of the Office

of Thrift Supervision”.

(b) AMENDMENTS TO SECTION 804.—Section 804(a)

of the Alternative Mortgage Transaction Parity Act of

1982 (12 U.S.C. 3803(a)) 1s amended—
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(1) by amending paragraph (1) to read as fol-
lows:

“(1) with respect to banks, savings associations,
mutual savings banks, and savings banks, only to
transactions made in accordance with regulations
eoverning alternative mortgage transactions as pre-
seribed by the Comptroller of the Currency to the
extent that such regulations are authorized by rule-
making authority granted to the Comptroller of the
Jurrency under laws other than this section; and’;

(2) in paragraph (2), by striking *‘; and” and
iserting a period; and

(3) by striking paragraph (3).

SEC. 1230. AMENDMENTS TO THE BANK HOLDING COM-
PANY ACT OF 1956.

Section 4(f)(12)(A) of the Bank Holding Company

Act of 1956 (12 U.S.C. 1843(f)(12)(A)) 1s amended strik-

ing “the Resolution Trust Corporation, the Federal De-

" and inserting “‘the Fed-

posit Insurance Corporation, or’
eral Deposit Insurance Corporation or’.
SEC. 1231. AMENDMENTS TO THE BANK PROTECTION ACT
OF 1968.
Section 2 of the Bank Protection Act of 1968 (12

U.S.C. 1881) is amended—
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| (1) in paragraph (1), by striking ‘“national
banks,” and inserting ‘“national banks and federal
savings associations,”’;
(2) in paragraph (2), by inserting “and” at the

end;

2
3
4
5
6 (3) in paragraph (3), by striking ““, and” and
7 inserting a period; and

8 (4) by striking paragraph (4).

9 SEC. 1232. AMENDMENTS TO THE BANK SERVICE COMPANY
10 ACT.

11 Section 1(b) of the Bank Service Company Act (12

12 U.S.C. 1861(b)) 1s amended—

13 (1) in paragraph (4), by striking “insured
14 bank,” and inserting “insured bank or”’;

15 (2) by striking “Director of the Office of Thrift
16 Supervision” and inserting “Comptroller of the Cur-
17 rency’’; and

18 (3) by striking *“, the Federal Savings and Loan
19 Insurance Corporation,”.

20 SEC. 1233. AMENDMENTS TO THE COMMUNITY REINVEST-
21 MENT ACT OF 1977.

22 Section 803 of the Community Reinvestment Act of
23 1977 (12 U.S.C. 2902) 1s amended—

24 (1) in paragraph (1)—
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(A) in subparagraph (A), by striking ‘“na-
tional banks” and inserting “national banks or
savings associations (the deposits of which are
insured by the Federal Deposit Insurance Cor-
poration)”’; and
(B) in subparagraph (B), by striking ‘“‘and

" and inserting ‘‘, bank

bank holding companies;’

holding companies and savings and loan holding

companies;”’; and

(2) by striking the first paragraph (2) (relating
to section 8 of the Federal Deposit Insurance Act).

SEC. 1234. AMENDMENTS TO THE DEPOSITORY INSTITU-
TION MANAGEMENT INTERLOCKS ACT.
(a) AMENDMENT TO SECTION 207.—Section 207 of
the Depository Institution Management Interlocks Act (12
U.S.C. 3206) is amended—

(1) i paragraph (1), by striking ‘“national
banks,” and inserting ‘“‘national banks and Federal
savings assoclations (the deposits of which are in-
sured by the Federal Deposit Insurance Corpora-
tion),”’;

(2) in paragraph (2), by striking “and bank
holding companies,” and inserting ““, bank holding
companies, and savings and loan holding compa-

nies,”’;
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| (3) by striking paragraph (4); and

2 (4) by redesignating paragraphs (5) and (6) as
3 paragraphs (4) and (5), respectively.

4 (b) AMENDMENT TO SECTION 209.—Section 209 of

5 the Depository Institution Management Interlocks Act (12
6 U.S.C.3207) 1s amended—

7 (1) in paragraph (1), by striking ‘“national
8 banks,” and inserting ‘“national banks and Federal
9 savings associations (the deposits of which are in-
10 sured by the Federal Deposit Insurance Corpora-
11 tion),”’;

12 (2) in paragraph (2), by striking “and bank
13 holding companies,” and inserting ““, bank holding
14 companies, and savings and loan holding compa-
15 nies,’’;

16 (3) at the end of paragraph (3), by inserting
17 “and” after the comma;

18 (4) by striking paragraph (4); and

19 (5) by redesignating paragraph (5) as para-
20 oraph (4).

21 (¢) AMENDMENT TO SECTION 210.—Subsection

22 210(a) of the Depository Institution Management Inter-
23 locks Act (12 U.S.C. 3208(a)) is amended—

24 (1) by striking “his” and inserting “the”; and
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(2) by inserting “of the Attorney General” after
“enforcement functions”.

SEC. 1235. AMENDMENTS TO THE EMERGENCY HOME-
OWNERS’ RELIEF ACT.

Section 110 of the Emergency Homeowners’ Relief
Act (12 U.S.C. 2709) 1s amended—

(1) by striking the “Federal Home Lioan Bank
Board” and inserting “Federal Housing Finance
Ageney’’; and

(2) by striking “the Federal Savings and Loan
Insurance Corporation,”.

SEC. 1236. AMENDMENTS TO THE EQUAL CREDIT OPPOR-
TUNITY ACT.
Section 704(a) of the Equal Credit Opportunity Act
(15 U.S.C. 1691¢(a)) 1s amended—

(1) in paragraph (1)(A), by striking “and Fed-
eral branches and Federal agencies of foreign
banks,” and inserting ‘“Federal branches and Fed-
eral agencies of foreign banks, or a savings associa-
tion the deposits of which are insured by the Federal
Deposit Insurance Corporation,’’;

(2) by striking paragraph (2); and

(3) by redesignating paragraphs (3) through

(9) as paragraphs (2) through (8).
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1 SEC. 1237. AMENDMENTS TO THE FEDERAL CREDIT UNION
2 ACT.
3 (a) AMENDMENTS TO SECTION 206.—Section
4 206(2)(7) of the Federal Credit Union Act (12 U.S.C.
5 1786(g)(7)) is amended—
6 (1) in subparagraph (A)—
7 (A) in clause (v), by inserting “and” after
8 the semicolon;
9 (B) in clause (vi)—
10 (1) by striking “Federal Housing Fi-
11 nance Board” and inserting ‘“Federal
12 Housing Finance Agency”’; and
13 (i1) by striking “; and” and inserting
14 a period; and
15 (C) by striking clause (vii); and
16 (2) in subparagraph (D)—
17 (A) in clause (iii), by inserting “and” after
18 the semicolon;
19 (B) in clause (iv), by striking *; and” and
20 mserting a period; and
21 (C) by striking clause (v).

22 SEC. 1238. AMENDMENTS TO THE FEDERAL FINANCIAL IN-

23 STITUTIONS EXAMINATION COUNCIL ACT OF
24 1978.
25 (a) AMENDMENT TO SECTION 1002.—Section 1002

26 of the Federal Financial Institutions Examination Couneil
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Act of 1978 (12 U.S.C. 3301) is amended by striking

“Federal Home Lioan Bank Board” and inserting ‘“‘Fed-
eral Housing Finance Agency’ .

(b)  AMENDMENT TO SECTION 1003.—Section
1003(1) of the Federal Financial Institutions Examina-
tion Counecil Act of 1978 (12 U.S.C. 3302(1)) 1s amended
by striking ‘“the Office of Thrift Supervision,”.

(¢) AMENDMENTS TO SECTION 1004.—Section
1004(a) of the Federal Financial Institutions Examina-
tion Council Act of 1978 (12 U.S.C. 3303(a)) is amend-
ed—

(1) by striking paragraph (4); and

(2) by redesignating paragraphs (5) and (6) as
paragraphs (4) and (5), respectively.

SEC. 1239. AMENDMENTS TO THE FEDERAL HOME LOAN
BANK ACT.

(a) AMENDMENTS TO SECTION 18 —Section 183(¢) of
the Federal Home Loan Bank Act (12 U.S.C. 1438(¢))
1s amended—

(1) by striking “Director of the Office of Thrift
Supervision” each place it appears and inserting
“Comptroller of the Currency’;

(2) in paragraph (1)(B), by striking “and the
agencies under its administration or supervision’’;

and
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(3) in paragraph (5), by striking “and such
agencies’’.

(b) REPEAL OF SECTION 21A.—Section 21A of the
Federal Home Loan Bank Act (12 U.S.C. 1441a) is here-
by repealed.

SEC. 1240. AMENDMENTS TO THE FEDERAL RESERVE ACT.

Section 19(b) of the Federal Reserve Act (12 U.S.C.
461) 1s amended—

(1) in paragraph (1)(F'), by striking “‘the Direc-
tor of the Office of Thrift Supervision’” and insert-
ing “‘the Comptroller of the Currency”’; and

(2) in paragraph (4)(B), by striking “the Direc-
tor of the Office of Thrift Supervision’” and insert-
ing “‘the Comptroller of the Currency”.

SEC. 1241. AMENDMENTS TO THE FINANCIAL INSTITUTIONS
REFORM, RECOVERY, AND ENFORCEMENT
ACT OF 1989.

(a) AMENDMENTS TO SECTION 302.—Section 302(1)
of the Financial Institutions Reform, Recovery, and En-
forcement Act of 1989 is amended by striking “Director
of the Office of Thrift Supervision” and inserting “Comp-
troller of the Currency”.

(b)  AMENDMENT TO SECTION 305.—Section
305(b)(1) of the Financial Institutions Reform, Recovery,

and Enforcement Act of 1989 is amended by striking “Di-
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rector of the Office of Thrift Supervision” and inserting
“Comptroller of the Currency’’.

(¢) AMENDMENT TO SECTION 308.—Section 308(a)
of the Financial Institutions Reform, Recovery, and En-
forcement Act of 1989 (12 U.S.C. 1463 note) 1s amended
by striking ‘“‘Director of the Office of Supervision’” and
inserting “‘Comptroller of the Currency”.

(d) AMENDMENTS TO SECTION 402.—Section 402 of
the Financial Institutions Reform, Recovery, and Enforce-
ment Act of 1989 (12 U.S.C. 1437 note) is amended—

(1) in subsection (a), by striking “‘Director of
the Office of Thrift Supervision” and inserting
“Comptroller of the Currency’;

(2) in subsection (b), by striking “‘Director of
the Office of Thrift Supervision” and inserting
“Comptroller of the Currency’”’; and

(3) in subsection (e)—

(A) in paragraph (1), by striking “Office
of Thrift Supervision” and inserting “Office of
the Comptroller of the Currency’’;

(B) in paragraph (2), by striking “Director
of the Office of Thrift Supervision” each place
it appears and inserting ‘“‘Comptroller of the

Currency’’;
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(C) in paragraph (3), by striking “Director
of the Office of Thrift Supervision” and insert-
ing “Comptroller of the Currency’’; and
(D) in paragraph (4), by striking ‘Direc-
tor of the Office of Thrift Supervision’” and in-
serting “Comptroller of the Currency” .

AMENDMENT TO SECTION 1103.—Section

1103(a)(2) of the Financial Institutions Reform, Recov-
ery, and Enforcement Act of 1989 (12 U.S.C. 3332(a)(2))

is amended by striking “and the Resolution Trust Cor-

poration”.

(f) AMENDMENTS TO SECTION 1205.

Subsection

1205(b) of the Financial Institutions Reform, Recovery,

and Enforcement Act of 1989 (12 U.S.C. 1818 note) 1s

amended—

(1) in paragraph (1)—

(A) in subparagraph (B), by striking “Di-
rector of the Office of Thrift Supervision, or the
Director’s designee” and inserting “Comptroller
of the Currency, or the Comptroller’s designee’;

(B) by striking subparagraph (D); and

(C) by redesignating subparagraphs (E)
and (F') as subparagraphs (D) and (E), respec-

tively;
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(2) in paragraph (2), by striking ‘“paragraph
(1)(F)” and inserting “paragraph (1)(E)”;

(3) in paragraph (3), by striking “paragraph
(1)(F)” and inserting “paragraph (1)(K)”; and

(4) in paragraph (5), by striking “through (E)”
and inserting “through (D).

(2) AMENDMENTS TO SECTION 1206.—Section
1206(a) of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (12 U.S.C. 1833b(a)) is
amended—

(1) by striking “the Oversight Board of the
Resolution Trust Corporation” and inserting “and’’;
and

(2) by striking “, and the Office of Thrift Su-
pervision,”’.

(h) AMENDMENTS TO SECTION 1216.—Section 1216
of the Financial Institutions Reform, Recovery, and En-
forcement Act of 1989 (12 U.S.C. 1833e¢) 1s amended—

(1) 1 subsection (a)—

(A) by striking paragraphs (2), (5), and

(6);

(B) by redesignating paragraphs (3) and

(4) as paragraphs (2) and (3), respectively; and

(C) in paragraph (2) (as redesignated), by

adding “and” at the end;
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(2) 1 subsection (¢)—

(A) by striking “the Director of the Office
of Thrift Supervision,” and inserting “and’;
and

(B) by striking ““, the Oversight Board of
the Resolution Trust Corporation, and the Res-
olution Trust Corporation”; and
(3) in subsection (d)—

(A) by striking paragraphs (3), (5), and
(6); and

(B) by redesignating paragraphs (4), (7),
and (8) as paragraphs (3), (4), and (5), respec-
tively.

SEC. 1242. AMENDMENTS TO THE HOUSING ACT OF 1948.
Section 502(¢) of the Housing Act of 1948 (12
U.S.C. 1701¢(ce)) is amended in the introductory text by
striking “Director of the Office of Thrift Supervision” and
inserting “‘Comptroller of the Currency’’.
SEC. 1243. AMENDMENTS TO THE HOUSING AND COMMU-
NITY DEVELOPMENT ACT OF 1992 AND THE
FEDERAL HOUSING ENTERPRISES FINANCIAL
SAFETY AND SOUNDNESS ACT OF 1992.
(a) AMENDMENTS TO SECTION 543 OF THE HOUSING

AND COMMUNITY DEVELOPMENT ACT OF 1992.—Section
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543 of the Housing and Community Development Act of
1992 (12 U.S.C. 1707 note) 1s amended—

(1) in subsection (¢)(1)—

(A) by striking subparagraphs (D) through

(F); and

(B) by redesignating subparagraphs (G)

and (II) as subparagraphs (D) and (E), respec-
tively; and

(2) in subsection (f)—

(A) in paragraph (2)—

(1) by striking “the Office of Thrift
Supervision,”’; and

(11) in subparagraph (D), by striking
“the Office of Thrift Supervision,”; and
(B) in paragraph (3)—

(i) by striking “the Office of Thrift
Supervision,”’; and

(i1) in subparagraph (D), by striking

)

“Office of Thrift Supervision,” and insert-

ing “Comptroller of the Currency,”.

(b) AMENDMENT TO SECTION 1315 OF THE KFED-
ERAL HOUSING ENTERPRISES FINANCIAL SAFETY AND

SOUNDNESS ACT OF 1992 —Section 1315(b) of the Fed-

24 eral Housing Enterprises Financial Safety and Soundness

25
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“the Federal Deposit Insurance Corporation, and the Of-

Y

fice of Thrift Supervision.” and inserting “and the Fed-
eral Deposit Insurance Corporation.”.

(¢) AMENDMENT TO SECTION 1317 OF THE FED-
ERAL HOUSING ENTERPRISES FINANCIAL SAFETY AND
SOUNDNESS ACT OF 1992 .—Section 1317(¢) of the of the
Federal Housing Enterprises Financial Safety and Sound-
ness Act of 1992 (12 U.S.C. 4517(¢)) is amended by strik-
ing “the Federal Deposit Insurance Corporation, or the
Director of the Office of Thrift Supervision’” and inserting
“or the Federal Deposit Insurance Corporation”.

SEC. 1244. AMENDMENT TO THE HOUSING AND URBAN-
RURAL RECOVERY ACT OF 1983.

Section 469 of the Housing and Urban-Rural Recov-
ery Act of 1983 (12 U.S.C. 1701p—1) is amended in the
first sentence by striking “Federal Home Loan Bank
Board” and inserting “Federal Housing Finance Agency”.
SEC. 1245. AMENDMENTS TO THE NATIONAL HOUSING ACT.

Section 202(f) of the National Housing Act is amend-
ed—

(1) by amending paragraph (5) to read as fol-
lows:
“(5) if the morteagee is a national bank, a sub-

sidiary or affiliate of such a bank, a Federal savings
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assoclation or a subsidiary or affiliate of a savings
association, the Comptroller of the Currency;”’;
(2) in paragraph (6), by adding “and” at the
end;
(3) in paragraph (7)—
(A) by inserting “or State savings associa-
tion” after “State bank”; and
(B) by striking ‘‘; and” and inserting a pe-
riod; and
(4) by striking paragraph (8).
SEC. 1246. AMENDMENTS TO THE RIGHT TO FINANCIAL
PRIVACY ACT OF 1978.
Section 1101(7) of the Right to Financial Privacy
Act of 1978 (12 U.S.C. 3401(7)) is amended by striking
subparagraph (B).
SEC. 1247. AMENDMENTS TO THE BALANCED BUDGET AND
EMERGENCY DEFICIT CONTROL ACT OF 1985.

(a) AMENDMENTS TO SECTION 255.—Section

255(2)(1)(A) of the Balanced Budget and Emergency
Deficit Control Act of 1985 (2 U.S.C. 905(2)(1)(A)) 1is
amended by striking “Office of Thrift Supervision (20—
4108-0-3-373);".

(b)  AMENDMENTS TO SECTION 256.—Section
256(h)(4) of the Balanced Budget and Emergency Deficit
Control Act of 1985 (2 U.S.C. 906(h)(4)) is amended—
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(1) by striking subparagraphs (C) and (G); and
(2) by redesignating subparagraphs (D), (E),

(F), and (H) as subparagraphs (C) through (G), re-

spectively.

SEC. 1248. AMENDMENTS TO THE CRIME CONTROL ACT OF
1990.

(a) AMENDMENTS TO SECTION 2539.—Section
2539(¢)(2) of the Crime Control Act of 1990 (Public Law
101-647) is amended by striking subparagraph (F) and
redesignating subparagraphs (G) and (H) as subpara-
oraphs (F') through (&), respectively.

(b) AMENDMENT TO SECTION 2554.—Section
2554(b)(2) of the Crime Control Act of 1990 (Public Law
101-647) is amended by striking “Director of the Office
of Thrift Supervision” and inserting “Comptroller of the
Currency”.

SEC. 1249. AMENDMENT TO THE FLOOD DISASTER PROTEC-
TION ACT OF 1973.

Section 3(a)(5) of the Flood Disaster Protection Act
of 1973 (42 U.S.C. 4003(a)(5)) is amended by striking
“the Office of Thrift Supervision,”.

SEC. 1250. AMENDMENT TO THE INVESTMENT COMPANY
ACT OF 1940.

Section 6(a)(3) of the Investment Company Act of

1940 (15 U.S.C. 80a—6(a)(3)) is amended by striking
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“Federal Savings and Lioan Insurance Corporation” and
inserting “‘Comptroller of the Currency”’.
SEC. 1251. AMENDMENT TO THE NEIGHBORHOOD REIN-
VESTMENT CORPORATION ACT.

Section 606(¢)(3) of the Neighborhood Reinvestment
Corporation Act is amended by striking “Federal Home
Loan Bank Board” and inserting “Federal Housing K'i-
nance Agency’ .

SEC. 1252. AMENDMENTS TO THE SECURITIES EXCHANGE
ACT OF 1934.

(a) AMENDMENTS TO SECTION 3.—Section 3(a)(34)
of the Securities Exchange Act of 1934 (15 U.S.C.
78c¢(a)(34)) 1s amended—

(1) in subparagraph (A)—

(A) in clause (i), by striking “bank;” and
inserting “‘bank, or a savings association (as de-
fined in section 3(b) of the Federal Deposit In-
surance Act (12 U.S.C. 1813(b))), the deposits
of which are insured by the Federal Deposit In-
surance Corporation, a subsidiary or a depart-
ment or division of any such savings associa-
tion, or a savings and loan holding;”;

(B) in clause (ii1), by adding “and” at the
end;

(C) by striking clause (iv); and
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(D) by redesignating clause (v) as clause
(1v);

(2) in subparagraph (B)—

(A) in clause (i), by striking “bank;” and
inserting “bank, or a savings association (as de-
fined in section 3(b) of the Federal Deposit In-
surance Act (12 U.S.C. 1813 (b))), the deposits
of which are insured by the Federal Deposit In-
surance Corporation, a subsidiary or a depart-
ment or division of any such savings associa-
tion, or a savings and loan holding;”’;

(B) in clause (iii), by adding “and” at the
end;

(C) by striking clause (iv); and

(D) by redesignating clause (v) as clause
(1v);

(3) in subparagraph (C)—

(A) in clause (i), by striking “bank;” and
inserting “‘bank, or a savings association (as de-
fined in section 3(b) of the Federal Deposit In-
surance Act (12 U.S.C. 1813 (b))), the deposits
of which are insured by the Federal Deposit In-
surance Corporation, a subsidiary or a depart-
ment or division of any such savings associa-

tion, or a savings and loan holding;”;
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(B) in clause (ii1), by adding “and” at the
end;

(C) by striking clause (iv); and

(D) by redesignating clause (v) as clause
(iv); and
(4) in subparagraph (F)—

(A) in clause (i), by striking “bank;” and
inserting “or a savings association (as defined
in section 3(b) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813 (b))), the deposits of
which are insured by the Federal Deposit In-
surance Corporation;’’;

(B) by striking clause (i1); and

(C) redesignating clauses (ii1), (iv), and (v)
as clauses (ii), (ii1) and (iv), respectively.

(b) AMENDMENTS TO SECTION 15C.—Section 15C of
the Securities Exchange Act of 1934 (15 U.S.C. 780-5)
is amended in subsection (2)(1) by striking “the Director
of the Office of Thrift Supervision, the Federal Savings
and Loan Insurance Corporation,”.
SEC. 1253. AMENDMENTS TO TITLE 18, UNITED STATES

CODE.

(a) AMENDMENT TO SECTION 212.—Section

212(¢)(2) of title 18, United States Code, is amended—

(1) by striking subparagraph (C); and
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(2) by redesignating subparagraphs (D)
through (H) as subparagraphs (C) through (G), re-
spectively.

(b) AMENDMENT TO SECTION 657.—Section 657 of
title 18, United States Code, is amended by striking “Of-
fice of Thrift Supervision, the Resolution Trust Corpora-
tion,”.

(¢)  AMENDMENT TO SECTION 981.—Section
981(a)(1)(D) of title 18, United States Code, is amend-
ed—

(1) by striking “the Resolution Trust Corpora-
tion,”’; and

(2) by striking “or the Office of Thrift Super-
vision’’.

(d)  AMENDMENT TO SECTION 982.—Section
982(a)(3) of title 18, United States Code, is amended—

(1) by striking “the Resolution Trust Corpora-
tion,”’; and

(2) by striking “or the Office of Thrift Super-
vision’’.

(¢) AMENDMENT TO SECTION 1006.—Section 1006

of title 18, United States Code, is amended

(1) by striking “Office of Thrift Supervision,”;

and
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(2) by striking “the Resolution Trust Corpora-
tion,”’.

(f) AMENDMENT TO SECTION 1014.—Section 1014

of title 18, United States Code, is amended
(1) by striking ‘“‘the Office of Thrift Super-
vision,”’; and
(2) by striking “the Resolution Trust Corpora-
tion,”.

(2)  AMENDMENT TO SECTION 1032.—Section
1032(1) of title 18, United States Code, is amended—

(1) by striking “the Resolution Trust Corpora-
tion,”’; and
(2) by striking “or the Director of the Office of

Thrift Supervision’.

SEC. 1254. AMENDMENTS TO TITLE 31, UNITED STATES
CODE.

(a) AMENDMENT TO SECTION 309.—Section 309 of
title 31, United States Code, is amended to read as fol-
lows:

“§ 309. Division of Thrift Supervision

“The Division of Thrift Supervision established
under section 3(a) of the Home Owners’ Lioan Act shall
be a division in the Office of the Comptroller of the Cur-

rency.”’.
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(b) AMENDMENTS TO SECTION 321.—Section 321 of

title 31, United States Code, is amended—

(1) in subsection (¢)

(A) in paragraph (1), by adding “and” at
the end;

(B) in paragraph (2), by striking ““; and”
and inserting a period; and

(C) by striking paragraph (3); and
(2) by striking subsection (e).

(¢) AMENDMENTS TO SECTION 714.—Section 714 of

title 31, United States Code, is amended—

(1) in subsection (a), by striking “the Office of
the Comptroller of the Currency, and the Office of
Thrift Supervision.” and inserting “and the Office of
the Comptroller of the Currency.”;

(2) in subsection (b), by striking all after “has
consented in writing.” and inserting the following:
“Audits of the Federal Reserve Board and Federal
reserve banks shall not include unreleased tran-
seripts or minutes of meetings of the Board of Gov-
ernors or of the Federal Open Market Committee.
To the extent that an audit deals with individual
market actions, records related to such actions shall

only be released by the Comptroller General after
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180 days have elapsed following the effective date of
such actions.”;

(3) in subsection (¢)(1), in the first sentence, by
striking ‘“‘subsection,” and inserting ‘‘subsection or
in the audits or audit reports referring or relating
to the Federal Reserve Board or Reserve Banks,”;
and

(4) by adding at the end the following:

“(f) AupIT AND REPORT OF THE FEDERAL RESERVE

SYSTEM.—

“(1) IN GENERAL.—An audit of the Board of
Governors of the Federal Reserve System and the
Federal reserve banks under subsection (b) shall be
completed within 12 months of the enactment of the
Financial Stability Improvement Act of 2009.

“(2) REPORT.—

“(A) REQUIRED.—A report on the audit
referred to in paragraph (1) shall be submitted
by the Comptroller General to the Congress be-
fore the end of the 90-day period beginning on
the date on which such audit 1s completed and
made available to—

“(1) the Speaker of the House of Rep-

resentatives;
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“(i1) the majority and minority leaders
of the House of Representatives;

“(ii1) the majority and minority lead-
ers of the Senate;

“(iv) the Chairman and Ranking
Member of the committee and each sub-
committee of jurisdiction in the House of
Representatives and the Senate; and

“(v) any other Member of Congress
who requests it.

“(B) CONTENTS.

The report under sub-
paragraph (A) shall include a detailed desecrip-
tion of the findings and conclusion of the
Comptroller General with respect to the audit
that i1s the subject of the report.

“(3) CONSTRUCTION.—Nothing in this sub-

section shall be construed—

“(A) as interference in or dictation of mon-
etary policy to the Federal Reserve System by
the Congress or the Government Accountability
Office; or

“(B) to limit the ability of the Government
Accountability Office to perform additional au-

dits of the Board of Governors of the Federal
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1 Reserve System or of the Federal reserve
2 banks.”.

3 SEC. 1255. REQUIREMENT FOR COUNTERCYCLICAL CAP-
4 ITAL REQUIREMENTS.

5 Section 908(a) of the International Liending Super-
6 vision Act of 1983 (12 U.S.C. 3907(a)) is amended by
7 adding at the end the following new paragraph:

8 “(3) Each appropriate Federal banking agency
9 shall, in establishing capital requirements under this
10 Act or other provisions of Federal law for banking
11 institutions, seek to make such requirements coun-
12 tercyclical so that the amount of capital required to
13 be maintained by a banking institution increases in
14 times of economic expansion and decreases in times
15 of economic contraction, consistent with the safety
16 and soundness of the institution.”.

17 SEC. 1256. TRANSFER OF AUTHORITY TO THE BOARD WITH
18 RESPECT TO SAVINGS AND LOAN HOLDING
19 COMPANIES.
20 (a) TRANSFER OF FUNCTIONS.—Notwithstanding

21 any other provision of this subtitle, all functions of the
22 Director of the Office of Thrift Supervision with respect
23 to savings and loan holding companies that are a fraternal
24 beneficiary society, as defined in section 501(¢)(8) of the

25 Internal Revenue Code of 1986, or a company that is, to-
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eether with all of its affiliates on a consolidated basis, pre-
dominantly engaged in the business of insurance are
transferred to the Board.

(b) BoarD’s AvuTHorITY.—Notwithstanding any
other provision of this subtitle, the Board shall succeed
to all powers, authorities, rights, and duties with respect
to savings and loan holding companies that are a fraternal
beneficiary society, as defined in section 501(c)(8) of the
Internal Revenue Code of 1986, or a company that is, to-
cether with all of its affiliates on a consolidated basis, pre-
dominantly engaged in the business of insurance that were
vested in the Director of the Office of Thrift Supervision
under Federal law, including the IHHome Owners’ Lioan Act,
on the day before the transfer date.

(¢) SAVINGS AND LoaAN HorLbpING CoMPANY DE-
FINED.—The term “savings and loan holding company”
shall have the meaning given such term under section 10
of the Home Owners’ Loan Act.

SEC. 1257. EFFECTIVE DATE.

Except as otherwise provided in this subtitle, the
amendments made by sections 1221 through section 1253
and 1256 and subsections (a), (b), and (¢)(1) of section

1254 shall take effect on the transfer date.
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1 Subtitle D—Further Improvements
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to the Regulation of Bank Hold-
ing Companies and Depository
Institutions

SEC. 1301. TREATMENT OF INDUSTRIAL LOAN COMPANIES,

SAVINGS ASSOCIATIONS, AND CERTAIN
OTHER COMPANIES UNDER THE BANK HOLD-

ING COMPANY ACT.

(a) DEFINITIONS.—Section 2 of the Bank Holding

Company Act of 1956 (12 U.S.C. 1841) is amended—

(1) by striking subsection (a)(1) and inserting
the following:

“(a) BANK HOLDING COMPANY.—

“(1) IN GENERAL.—Except as provided in para-
oraph (5), the term ‘bank holding company’
means—

“(A) any company, other than a company
described in section 4(p), which has control over
any bank or over any company that is or be-
comes a bank holding company by virtue of this
Act; and

“(B) any section 6 holding company estab-
lished by a company described in section

6(a)(1)(C).”.
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(2) in subsection (a)(5), by adding at the end
the following new subparagraph:

“(G) No company is a bank holding com-
pany by virtue of its ownership or control of a
section 6 holding company or any subsidiary of
a section 6 holding company, so long as the re-
quirements of sections 4(p) and 6 of this Act
are met, as applicable, by the section 6 holding
company;’’;

(3) in subsection (¢)(1)(A), by striking “insured
bank” and inserting ‘“‘insured depository institu-
tion”, and by striking “section 3(h) of the Federal
Deposit  Insurance Act” and inserting ‘“‘section
3(¢)(2) of the Federal Deposit Insurance Act’’;

(4) 1 subsection (¢)(2)—

(A) 1n subparagraph (B), by inserting be-
fore the period the following: “that is controlled
by a company that is a fraternal beneficiary so-
ciety, as defined in section 501(¢)(8) of the In-
ternal Revenue Code of 1986, or a company
that is, together with all of its affiliates on a
consolidated basis, predominantly engaged in
the business of insurance’; and

(B) in subparagraph (F')(i), by inserting

44

before the semicolon the following: *, including
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issuing credit cards and other credit devices (in-
cluding virtual or intangible devices) that func-
tion as credit cards’;

(C) in subparagraph (F)(v), by inserting
before the semicolon the following: ““, other
than loans that otherwise meet the require-
ments of this subparagraph and are made to
businesses that meet the criteria for a small
business concern to be eligible for business
loans under regulations established by the
Small Business Administration under part 121
of title 13, Code of Federal Regulations”; and

(D) by striking subparagraph (I) and in-
serting the following:

“(H) An industrial loan company, indus-
trial bank, or other similar institution which—

“(1) 18 an institution organized under

the laws of a State which, on March 5,

1987, had in effect or had under consider-

ation in such State’s legislature a statute

which required or would require such insti-
tution to obtain insurance under the Ked-
eral Deposit Insurance Act;

“(i1) either
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“(I) does not accept demand de-
posits that the depositor may with-
draw by check or similar means for
payment to third parties;

“(II) has total assets of less than
$100,000,000; or

“(IIT) the control of which is not
acquired by any company after Au-
oust 10, 1987;

“(ii1) predominantly provides financial
products and services to current and
former members of the military and their
families; and

“(iv) 1is controlled by a savings and
loan holding company, as defined in sec-
tion 10(a) of the Home Owners’ Lioan Act.

This subparagraph shall cease to apply to any
istitution which permits any overdraft (includ-
ing any intraday overdraft), or which incurs
any such overdraft in such institution’s account
at a Federal Reserve bank, on behalf of an af-
filiate, if such overdraft is not the result of an
inadvertent computer or accounting error that
1s beyond the control of both the institution and

the affiliate, or that is otherwise permissible for
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a bank controlled by a company described in
section 1843(f)(1) of this title.”’; and
(5) by adding at the end the following new sub-

section:

“(r) SECTION 6 HOLDING COMPANIES.—The term
‘section 6 holding company’ means a company that is re-
quired to be established as an intermediate holding com-

pany under section 6 of this Act.”.
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(b) NONBANKING ACTIVITIES EXCEPTIONS.—Section
4 of the Bank Holding Company Act of 1956 (12 U.S.C.
1843) 1s amended—

(1) in subsection (f)(1)(B) by striking “‘for pur-

poses of this Act” and inserting ‘“‘for purposes of

section 4(a)”’; and

(2) 1n subsection (f)(2)—

(A) in subparagraph (B)(ii), by striking *;
or’” and inserting a semicolon;

(B) in subparagraph (C), by striking the

“;or”; and

period and inserting
(C) by adding at the end the following new
subparagraph:
“(D) such company fails to—

“(1) establish and register a section 6

holding company pursuant to section 6 of
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this Act within 180 days after the adoption

of rules required by this section; and

“(11) conduct all such activities which
are permissible for a financial holding com-
pany, as determined under section 4(k),
through such section 6 holding company,
other than—

“(I) internal financial activities
conducted for such company or any
affiliate, including, but not limited to
internal treasury, investment, and em-
ployee benefit functions, provided that
with respect to any internal financial
activity engaged in for the company or
an affiliate and a nonaffiliate during
the year prior to date of enactment,
the company (or an affiliate not a
subsidiary of the section 6 company)
may continue to engage in that activ-
ity so long as the at least two-thirds
of the assets or two-thirds of the reve-
nues generated from the activity are
from or attributable to the company
or an affiliate, subject to review by

the Board to determine whether en-



234

| caging in such activity presents undue
2 risk to the section 6 company or
3 undue systemic risk; and

4 “(IT) financial activities involving
5 the provision of credit for the pur-
6 chase or lease of products or services
7 from an affiliate or for the purchase
8 or lease of products produced by an
9 affiliate of such section 6 holding
10 company that is not a subsidiary of
11 such section six holding company, in
12 accordance with regulations prescribed
13 by or orders issued by the Board, pur-
14 suant to section 6 of this Act.”; and
15 (3) by inserting at the end the following new
16 subsections:

17 “(p) CERTAIN COMPANIES NOT SUBJECT TO THIS
18 Acr.—

19 “(1) IN GENERAL.—Except as provided in para-
20 oeraphs (6) and (7), any company which
21 “(A) was—

22 “(1) on the date of enactment of the
23 Financial Stability Improvement Act of
24 2009, a unitary savings and loan holding
25 company that continues to control not
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fewer than one savings association that it
controlled on May 4, 1999, or that it ac-
quired pursuant to an application pending
before the Office of Thrift Supervision on
or before that date, and that became a
bank for purposes of the Bank Holding
Company Act as a result of the enactment
of section 1301(a)(3) of the Financial Sta-
bility Improvement Act of 2009; or

“(i1) on November 23, 2009—

“(I) controlled an institution
which became a bank as a result of
the enactment of section
1301(a)(4)(B) of the Financial Sta-
bility Improvement Act of 2009;

“(IT) had an application pending,
or approved but not executed, before
the Federal Deposit Insurance Cor-
poration, that, if approved, would per-
mit the applicant to control an indus-
trial loan company, industrial bank, or
other similar institution—

“(aa) that is a federally in-
sured, State-chartered depository

istitution;
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“(bb) that 1is organized
under the laws of a State that on
March 5, 1987, had in effect, or
had under consideration in the
legislature of such State, a stat-
ute that required such institution
to obtain insurance under the
Federal Deposit Insurance Act;
and

“(ce) that—

“(AA) does not accept
demand deposits that the
depositor may withdraw by
check or similar means for
payment to third parties; or

“(BB) maintains total
assets of  less than
$100,000,000; or

“(IIT) controlled an institution it
has continuously controlled since
March 5, 1987, which became a bank
as a result of the enactment of the
Competitive Equality Banking Act of
1987, pursuant to subsection (f);

“(B) was not on June 30, 2009—
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“(i) a bank holding company; or
“(i1) subject to the Bank Holding
Company Act of 1956 by reason of section
8(a) of the International Banking Act of
1978 (12 U.S.C. 3106(a)); and
“(C) on June 30, 2009, directly or indi-
rectly controlled shares or engaged in activities
that did not, on the day before the date of en-

actment of the Financial Stability Act of 2009,

comply with the activity or investment restric-

tions on financial holding companies in section

4 in accordance with regulations prescribed by

the Board,
shall not be treated as a bank holding company for
purposes of this Act solely by virtue of such com-
pany’s control of such institution and control of a
section 6 holding company established pursuant to
section 6.

“(2) LOsS OF EXEMPTION.—A company de-
seribed in paragraph (1) shall no longer qualify for
the exemption provided under that paragraph if—

“(A) such company fails to—
“(1) establish and register a section 6
holding company pursuant to section 6 of

this Act within 180 days after adoption of
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rules required by this section, unless the

Board grants an extension of such period

for compliance which shall not exceed 180

additional days; and

“(i1) maintain a section 6 holding
company in compliance with all the re-
quirements for a section 6 holding com-
pany under section 6 of this Act.

“(B) such company directly or indirectly
(including through the section 6 holding com-
pany it must form pursuant to this subsection
and section 6 of this Act) acquires control of an
additional bank or insured depository institu-
tion after June 30, 2009, provided that such
company directly or indirectly (including
through the section 6 holding company) may
acquire—

“(1) shares held as a bona fide fidu-
ciary (whether with or without the sole dis-
cretion to vote such shares);

“(i1) shares held by any person as a
bona fide fiduciary solely for the benefit of
employees of either the company described

in paragraph (1) or any subsidiary of that

HR 4173 RFS



S O 0 N N B W

|\ I NO TR NG T NS R NS R L e e T e D e e T S
AW N = O 0O o0 NN O BB WNY

HR 4173 RFS

239

company and the beneficiaries of those em-
ployees;

“(i11) shares held temporarily pursu-
ant to an underwriting commitment in the
normal course of an underwriting business;

“(iv) shares held in an account solely
for trading purposes;

“(v) shares over which no control 1is
held other than control of voting rights ac-
quired in the normal course of a proxy so-
licitation;

“(vi) loans or other accounts receiv-
able acquired from an insured depository
institution in the normal course of busi-
ness;

“(vi1) shares or assets acquired in se-
curing or collecting a debt previously con-
tracted in good faith, during the 2-year pe-
riod beginning on the date of such acquisi-
tion or for such additional time (not ex-
ceeding 3 years) as the Board may permit
if the Board determines that such an ex-
tension will not be detrimental to the pub-

lic interest;
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“(vii1) shares or assets acquired di-
rectly or indirectly by a depository institu-
tion controlled by such company in a
transaction involving an insured depository
institution for which the Federal Deposit
Insurance Corporation has been appointed
as receiver or which has been found to be
in danger of default (as defined in section
3 of the Federal Deposit Insurance Act) by
the appropriate Federal or State authority;

“(ix) shares or assets of another in-
dustrial loan company meeting the require-
ments of this Act if such company continu-
ously controlled an industrial loan com-
pany since the date of enactment of the Fi-
nancial Stability Improvement Act of
2009; and

“(x) shares or assets of a savings as-
sociation acquired directly or indirectly by
the savings association controlled by such
company 1if such company continuously
controlled a savings association since the
date of enactment of the Financial Sta-

bility Improvement Act of 2009;
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“(C)(1) the section 6 holding company re-

uired to be established by such company, or
) pany,

any subsidiary bank of such company undergoes

a change in control after the date of enactment

of the Financial Stability Improvement Act of

2009, other than—

HR 4173 RFS

“(I) the merger or whole acquisition
of such parent company in a bona fide
merger or acquisition (as shall be deter-
mined by the Board, which is authorized to
find that a transaction is not a bona fide
merger or acquisition and thus results in
the loss of exemption), with a company
that is predominantly engaged in activities
not permissible for a financial holding com-
pany pursuant to section 4(k);

“(II) a change of control of an indus-
trial bank, its section 6 holding company,
or any entity that directly or indirectly
controls the industrial bank, in a trans-
action other than a merger described in
subclause (I), by an acquiring company
that is predominately engaged in activities
not permissible for a financial holding com-

pany pursuant to subsection (k), if—
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“(aa) the transaction is approved
by the appropriate Federal banking
agency and the Board; and

“(bb) the industrial bank does
not thereafter establish a domestic
branch as defined in section 3(o) of
the Federal Deposit Insurance Act

(12 U.S.C. 1813(0));

“(III) an inadvertent acquisition of
control, as determined by the Board, if
such nadvertent acquisition of control is
reversed or rectified within 180 days of its
discovery; or

“(IV) the acquisition of additional
shares by a company that owned or con-
trolled 7.5 percent or more of any class of
such parent company’s outstanding voting
stock on or before June 30, 2009, and con-
tinuously owned or controlled at least such
7.5 percent since June 30, 2009.

“(i1) Nothing in this subparagraph shall be

construed as preventing the Board from requir-

ing compliance with this subsection, section 6

or the requirements of the Change in Bank

Control Act, as applicable to a company that is
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permitted to acquire control without loss of the
exemption in this subsection 4(p)(2); or

“(D) any subsidiary bank of such company
engages in any activity after the date of enact-
ment of the Financial Stability Improvement

Act of 2009 which would have caused such in-

stitution to be a bank (as defined in section

2(¢) of this Act, as in effect before such date)
if such activities had been engaged in before
such date.

“(3) DIVESTITURE IN CASE OF LOSS OF EX-
EMPTION.—If any company described in paragraph
(1) fails to qualify for the exemption provided under
paragraph (1) by operation of paragraph (2), such
exemption shall cease to apply to such company and
such company shall divest control of each bank it
controls before the end of the 180-day period begin-
ning on the date on which the company receives no-
tice from the Board that the company has failed to
continue to qualify for such exemption, unless, be-
fore the end of such 180-day period, the company
has—

“(A) either—
“(1) corrected the condition or ceased

the activity that caused the company to
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fail to continue to qualify for the exemp-
tion; or
“(i1) submitted a plan to the Board

for approval to cease the activity or correct

the condition in a timely manner (which

shall not exceed 1 year); and

“(B) implemented procedures that are rea-
sonably adapted to avoid the reoccurrence of
such condition or activity.
“(4) SUBSECTION CEASES TO APPLY UNDER

This subsection shall

cease to apply to any company described in para-

oraph (1) if such company—

“(A) registers as a bank holding company
under section 2(a) of this Act;

“(B) immediately upon such registration,
complies with all of the requirements of this
chapter, and regulations preseribed by the
Board pursuant to this chapter, including the
nonbanking restrictions of this section; and

“(C) does not, at the time of such registra-
tion, control banks in more than one State, the
acquisition of which would be prohibited by sec-

tion 3(d) of this Act if an application for such
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O o0 N N W BB W =

O TN NG T N T NG I NS I NS R N e T e e T e T e e T
[ B NG U N N s = N o R - BN B e ) W ) LR ~S O T NO S e

245

acquisition by such company were filed under

section 3(a) of this Act.

“(5) INFORMATION REQUIREMENT.—Each com-
pany described in paragraph (1) shall, within 60
days after the date of enactment of the Financial
Stability Improvement Act of 2009, provide the
Board with the name and address of such company,
the name and address of each bank such company
controls, and a description of each such bank’s ac-
tivities.

The

“(6) EXAMINATIONS AND  REPORTS.
Board may, from time to time, examine a company
described in paragraph (1) or a bank controlled by
such a company, and may require reports under
oath from a company described in paragraph (1),
and appropriate officers or directors of such com-
pany, in each case solely for purposes of assuring
compliance with the provisions of this subsection and
enforcing such compliance.

“(7) LIMITED ENFORCEMENT.—

“(A) IN GENERAL.—In addition to any
other power of the Board, the Board may en-
force compliance with the provisions of this sub-
section which are applicable to any company de-

scribed in paragraph (1), and any bank con-
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trolled by such company, under section 8 of the

Federal Deposit Insurance Act, and such com-

pany or bank shall be subject to such section

(for such purposes) in the same manner and to

the same extent as if such company were a

bank holding company.

“(B) APPLICATION OF OTHER ACT.—Any
violation of this subsection by any company de-
seribed in paragraph (1) or any bank controlled
by such a company, may also be treated as a
violation of the Federal Deposit Insurance Act
for purposes of subparagraph (A).

“(C) NO EFFECT ON OTHER AUTIHOR-
ITY.—No provision of this paragraph shall be
construed as limiting any authority of the
Board or any other Federal agency under any
other provision of law.

“(8) UNITARY SAVINGS AND LOAN HOLDING
COMPANY DEFINED.—For purposes of this sub-
section, the term ‘unitary savings and loan holding
company’ means a company that was a savings and
loan holding company on May 4, 1999 (as then de-
fined), or that became a savings and loan holding

company pursuant to an application pending before
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| the Office of Thrift Supervision on or before that
2 date, and—
3 “(A) that controls—
4 “(i) only 1 savings association; or
5 “(i1) more than 1 savings association,
6 if all, or all but 1, of the savings associa-
7 tion subsidiaries of such company were ini-
8 tially acquired by the company pursuant to
9 a supervisory transaction under section
10 1823(¢), 1823(1), or 1823(k) of this title,
11 or section 408(m) of the National Housing
12 Act (12 U.S.C. 1730a(m));
13 “(B) all of the savings association subsidi-
14 aries of such company are qualified thrift lend-
15 ers (as determined under section 10 of the
16 Home Owners’ Loan Act); and
17 “(C) that continues to control not fewer
18 than 1 savings association that it controlled on
19 May 4, 1999, or that it acquired pursuant to an
20 application pending before the Office of Thrift
21 Supervision on or before that date.
22 “(q) PRESERVATION OF CERTAIN SAVINGS AND

23 LoaN Houping CoOMPANY  AUTHORITIES.—Notwith-

24 standing subsection (a), a company that was a savings and

25 loan holding company on June 30, 2009, that became a
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bank holding company by operation of section 1301 of the
Financial Stability Improvement Act of 2009 may con-
tinue to engage in the following activities in which such
company was continuously engaged on June 30, 2009,
through the day of enactment of the Financial Stability

Improvement Act of 2009:

“(1) Furnishing or performing management
services for a savings association subsidiary of such
company.

“(2) Conducting an insurance agency or escrow
business.

“(3) Holding, managing, or liquidating assets
owned or acquired from a savings association sub-
sidiary of such company.

“(4) Holding or managing properties used or
occupied by a savings association subsidiary of such
company.

“(5) Acting as trustee under deed of trust.

“(6) Any other activity in which multiple sav-
ings and loan holding companies were authorized (by
regulation) to directly engage on March 5, 1987.”.

(¢) SECTION 6 HOLDING COMPANIES.—The Bank

23 Holding Company Act of 1956 (12 U.S.C. 1841 et seq.)

24 is amended by inserting after section 5 the following new

25 section:
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“SEC. 6. SPECIAL-PURPOSE HOLDING COMPANIES.

“(a) ESTABLISHMENT, PURPOSE AND REQUIRE-

MENTS OF SPECIAL PURPOSE HOLDING COMPANIES.—

“(1) REQUIREMENT.—A special purpose hold-
ing company (hereafter in this section referred to as
a ‘section 6 holding company’) shall be established

and maintained by a company:

“(A) described in section 4(f)(1) as re-
quired by section 4(f)(2)(D) of this Act;

“(B) described in section 4(p)(1) as re-
quired by section 4(p)(2)(A) of this Act; or

“(0) that—

“(1) 1s subject to stricter prudential
standards under section 1103 of the Ki-
nancial Stability Improvement Act of
2009;

“(11) 18 not—

“(I) a bank holding company; or
“(IT) subject to the Bank Hold-
ing Company Act by reason of section

8(a) of the International Banking Act

of 1978 (12 U.S.C. 3106(a)); and

“(i11) directly or indirectly controlled
shares or engaged in activities that did
not, on the date the company is first sub-

ject to stricter prudential standards pursu-
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ant to subtitle B of the Financial Stability
Improvement Act of 2009, comply with the
activity or investment restrictions on finan-
cial holding companies in section 4 in ac-
cordance with regulations prescribed by the

Board.

“(2) PURPOSE.—

“(A) The purpose of this section is to pro-

vide for consolidated supervision of certain fi-

nancial companies by the Board.

“(B) A company that is required to form

a section a section 6 holding company shall con-

duct all such activities which are permissible for

a financial holding company, as determined

under section 4(k), through such section 6 hold-

ing company, other than—

HR 4173 RFS

“(1) internal financial activities con-
ducted for such company or any affiliate,
including, but not limited to internal treas-
ury, investment, and employee benefit
functions, provided that with respect to
any internal financial activity engaged in
for the company or an affiliate and a non-
affiliate during the year prior to date of

enactment, the company (or an affiliate
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not a subsidiary of the section 6 company)
may continue to engage in that activity so
long as the at least 2/ of the assets or %3
of the revenues generated from the activity
are from or attributable to the company or
an affiliate, subject to review by the Board
to determine whether engaging in such ac-
tivity presents undue risk to the section 6
company or undue systemie risk; and

“(11) financial activities involving the
provision of credit for the purchase or
lease of products or services from an affil-
iate or for the purchase or lease of prod-
ucts produced by an affiliate of such see-
tion 6 holding company that is not a sub-
sidiary of such section 6 holding company,
in accordance with regulations prescribed
by or orders issued by the Board, pursuant
to section 6 of this Act.

“(C) A section 6 holding company shall be

prohibited from conducting any nonbanking ac-

tivities or Investing in any nonbank companies

other than those permissible for a financial

holding company under sections 3 and 4, unless

the Board specifically determines otherwise in
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accordance with paragraph (6), and provided
that, for purposes of this paragraph, a company
designated as a section 6 holding company and
described under paragraph (4) (or any per-
mitted successor) is not prohibited from con-
tinuing to engage in any impermissible activity
in which it was engaged continuously during the
6 months prior to the date of enactment, from
owning any shares or types of assets related to
such activity, or continuing to own such other
shares or assets that it owned on the date of
enactment.

“(3) REGISTRATION.—

“(A) A section 6 holding company required
to be established by a company deseribed in
paragraph (1)(A) shall be established, and such
company shall register with the Board as a
bank holding company, pursuant to the require-
ments in section 4(f).

“(B) A section 6 holding company required
to be established by a company described in
paragraph (1)(B) shall be established, and such
company shall register with the Board as a
bank holding company, pursuant to the require-

ments in section 4(p).
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“(C) A section 6 holding company required

to be established by a company described in

paragraph (1)(C) shall be—

HR 4173 RFS

“(1) established, and such company
shall register with the Board within 90
days after such company or such com-
pany’s parent holding company has been
notified by the Board that such company is
subject to stricter prudential standards
under section 1103 of the Financial Sta-
bility Improvement Act of 2009, unless the
Board grants an extension of such period
for compliance which shall not exceed 180
additional days;

“(i1) subject to the provisions of this
Act and other Federal law as provided in
section 1103(g) of the Kinancial Stability
Improvement Act of 2009; and

“(ii1) subject to the authority of the
Board to enforce compliance with the pro-
visions of this section under section 8 of
the Federal Deposit Insurance Act in the
same manner and to the same extent as if
such company were a bank holding com-

pany.
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“(4) RULE OF CONSTRUCTION.—For purposes
of this section, designation of an already established
intermediate holding company that will serve as the
section 6 holding company shall satisfy the require-
ment to establish a section 6 holding company, pro-
vided that such existing intermediate holding com-
pany complies with all other provisions applicable to
a section 6 holding company.

“(5) LAMITATIONS ON AUTHORITY OF COMMER-
CTIAL PARENT.—A company that is not a bank hold-
ing company or treated as a bank holding company
pursuant to section 8(a) of the International Bank
Act of 1978 that has been notified that it 1s a finan-
cial holding company subject to stricter standards,
pursuant to section 1103 of the Financial Stability
Improvement Act of 2009, shall—

“(A) not be deemed to be, or treated as, a
bank holding company, solely because of its
ownership or control of a section 6 holding com-
pany; and

“(B) not be subject to this Act, except for
such provisions as are explicitly made applicable
in this section.

“(6) BOARD AUTHORITY.—

HR 4173 RFS
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“(A) RULES AND EXEMPTIONS.—In addi-

tion to any other authority of the Board, the

Board shall presceribe rules and regulations or

issue orders providing for the establishment and

registration of section 6 holding companies and

shall provide exemptions from the requirements

of this Act (including an order in response to

a request from an affected company), including,

but not limited to, exemptions—

HR 4173 RFS

“(1) with respect to the requirement to
conduct such activities which are financial
in nature, as determined under section
4(k), other than financial activities con-
ducted for such company or any affiliate,
including any financial activity engaged in
for both the company or an affiliate and a
nonaffiliate as permitted under section
4(f)(2)(D) or section 6(a)(2)(B) and finan-
cial activities involving the provision of
credit for the purchase or lease of products
or services from an affiliate or for the pur-
chase or lease of products produced by an
affiliate of such section 6 holding company
that is not a subsidiary of such section 6

holding company, through such section 6
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holding company, if the Board makes a

finding that such exemption—

“(I)(aa) would facilitate the ex-
tension of credit to individuals, house-
holds, and businesses; or

“(bb) would allow for greater ef-
ficiency, improved customer service, or
other public benefits in the conduct of
financial activities by affected compa-
nies;

“(II) would not threaten the
safety and soundness of the section 6
holding company, or of any insured
depository institution or other sub-
sidiary of the section 6 holding com-
pany;

“(ITT) would not increase sys-
temic risk or threaten the stability of
the overall financial system;

“(IV) would not, as applied to
the activities that are the subject of
the rule, order or request, result in
substantially lessening competition, or
to tend to create a monopoly, or which

in any other manner would be in re-
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straint of trade, unless the Board
finds that the anticompetitive effects
are outweighed in the public interest
by the probable effect of the exemp-
tion in meeting the convenience and
needs of the community to be served;
and

“(V) would meet the financial
and managerial standards for finan-
cial holding companies described in
subparagraphs (A) and (B) of section
4(j)(4); and
“(11) from the affiliate transaction re-

quirements of subsection (b), including but
not limited to exemptions that would facili-
tate extensions of credit to unaffiliated
persons for the personal, household, or
business purposes of such unaffiliated per-
sons, unless the Board makes a finding
that such exemption—

“(I) 1s not consistent with the
purposes of section 23A and section
23B of the Federal Reserve Act;

“(IT) would threaten the safety

and soundness of the section 6 hold-
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ing company, or any insured deposi-
tory institution or other subsidiary of
the section 6 holding company;

“(ITI) would increase systemic
risk or threaten the stability of the
overall financial system;

“(IV) would not, as applied to
the activities that are the subject of
the rule, order or request result in
substantially lessening competition, or
to tend to create a monopoly, or which
in any other manner would be in re-
straint of trade, unless the Board
finds that the anticompetitive effects
are outweighed in the public interest
by the probable effect of the exemp-
tion in meeting the convenience and
needs of the community to be served;
or

“(V) would permit an unfair, de-
ceptive, abusive, or unsafe-and-un-
sound act or practice.

The

Board may, from time to time, require reports

under oath from a company that controls a sec-
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tion 6 holding company, and appropriate offi-
cers or directors of such company, solely for
purposes of ensuring compliance with the prowvi-
sions of this section (including assessing the
company’s ability to serve as a source of finan-
cial strength pursuant to subsection (g)) and
enforcing such compliance.

“(C) LaMITED PARENT COMPANY EN-
FORCEMENT.—

“(1) IN GENERAL.—In addition to any
other power of the Board, the Board may
enforce compliance with the provisions of
this subsection which are applicable to any
company described in paragraph (1), and
any bank controlled by such company,
under section 8 of the Federal Deposit In-
surance Act and such company or bank
shall be subject to such section (for such
purposes) in the same manner and to the
same extent as if such company were a
bank holding company.

“(11) APPLICATION OF OTHER ACT.—
Any violation of this subsection by any
company that controls a section 6 holding

company or any bank controlled by such a
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company, may also be treated as a viola-
tion of the Federal Deposit Insurance Act
for purposes of clause (i).

“(111) NO EFFECT ON OTHER AUTHOR-
ITY.—No provision of this subparagraph
shall be construed as limiting any author-
ity of the Board or any other Federal
agency under any other provision of law.

RESTRICTIONS  ON  AFFILIATE  TRANS-

ACTIONS.—

“(1) SECTION 23A AND 23B APPLICABILITY.—
“(A) IN GENERAL.—Transactions between
a section 6 holding company (or any nonbank
subsidiary thereof) and any affiliate not con-
trolled by the section 6 holding company shall
be subject to the restrictions and limitations
contained in section 23A and section 23B of the
Federal Reserve Act as if the section 6 holding
company were a member bank, provided, that a
transaction that otherwise would be a covered
transaction shall not be a covered transaction if
the transaction is in connection with the bona
fide acquisition or lease by an unaffiliated per-

son of assets, goods or services but shall be sub-
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jeet to review under section 23A(f)(1) of such

Act.

“(B) COVERED TRANSACTIONS.—A deposi-
tory institution controlled by a section 6 holding
company may not engage in a covered trans-
action (as defined in section 23A(b)(7) of the
Federal Reserve Act) with any affiliate that is
not the section 6 holding company or a sub-
sidiary of the section 6 holding company; pro-
vided that, for purposes of the prohibition, a
transaction that otherwise would be a covered
transaction shall not be a covered transaction if
the transaction i1s in connection with the bona
fide acquisition or lease by an unaffiliated per-
son of assets, goods or services, but shall be
subject to review under section 23A(f)(1) of the

Federal Reserve Act.

“(2) RULE OF CONSTRUCTION.—No provision

of this subsection shall be construed as exempting
any subsidiary insured depository institution of a
section 6 holding company from compliance with sec-
tion 23A or 23B of the Federal Reserve Act with re-
spect to each affiliate of such institution (as defined
in section 23A or 23B of the Federal Reserve Act),

including any affiliate that is the section 6 holding

HR 4173 RFS
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company or subsidiary of the section 6 holding com-
pany.

“(e) TYING PROVISIONS.—A company that directly or

“(1) treated as a bank holding company for
purposes of section 106 of the Bank Holding Com-
pany Act Amendments of 1970 and section 22(h) of
the Federal Reserve Act and any regulation pre-
scribed under any such section; and

“(2) subject to the restrictions of section 106 of
the Bank Holding Company Act Amendments of
1970, in connection with any transaction involving
the products or services of such company or affiliate
and those of a bank affiliate, as if such company or
affihate were a bank and such bank were a sub-
sidiary of a bank holding company.

“(d) FINancIAL HoLDING COMPANY REQUIRE-

A section 6 holding company shall be subject

“(1) the conditions for engaging in expanded fi-
nancial activities in section 4(1); and

“(2) the provisions applicable to financial hold-
ing companies that fail to meet certain requirements

In section 4(m).
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“(e) INDEPENDENCE OF SECTION 6 HOLDING COM-

PANY.—

“(1) No less than 25 percent of the members
of the board of directors of a section 6 holding com-
pany, and each subsidiary of a section 6 holding
company, shall be independent of the parent com-
pany of the section 6 holding company and any sub-
sidiary of such parent company. For purposes of this
subsection, a director shall be independent of the
parent company if such person is not currently serv-
ing, and has not within the previous 2-year period
served, as a director, officer, or employee of any af-
fihate of the section 6 holding company that is not
a subsidiary of the section 6 holding company.

“(2) No executive officer of a section 6 holding
company or any subsidiary of a section 6 holding
company may serve as a director, officer, or em-
ployee of an affiliate of the section 6 holding com-
pany that is not a subsidiary of the section 6 holding
company.

“(3) The Board shall issue regulations that re-
quire effective legal and operational separation of
the functions of a section 6 holding company from
its affiliates that are not subsidiaries of such section

6 holding company, provided, however that such
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rules shall not require operational separation of in-

ternal functions including, but not limited to, human

resources management, employee benefit plans, and
information technology.

“(f) SOURCE OF STRENGTH.—A company that di-
rectly or indirectly controls a section 6 holding company
shall serve as a source of financial strength to its sub-
sidiary section 6 holding company.”.

SEC. 1302. REGISTRATION OF CERTAIN COMPANIES AS
BANK HOLDING COMPANIES.

Section 5 of the Bank Holding Company Act of 1956
(12 U.S.C. 1844) is amended by inserting at the end the
following new subsection:

“(h) CONVERSION TO BANK HOLDING COMPANY BY
OPERATION OF LiAW.—

“(1) CONVERSION BY OPERATION OF LAW.—A
company that, on the day before the date of enact-
ment of the Financial Stability Improvement Act of
2009, was not a bank holding company but which,
by reason of section 1301 of the Financial Stability
Improvement Act of 2009 becomes a bank holding
company, other than a section 6 holding company,
by operation of law, shall register as a bank holding

company with the Board in accordance with section
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5(a) within 90 days of the date of enactment of that

Act.

“(2) COMPLIANCE WITH BANK HOLDING COM-

PANY ACT.—With respect to any company described

in paragraph (1), the Board may grant temporary

exemptions or provide other appropriate temporary
relief to permit such company to implement meas-
ures necessary to comply with the requirements
under the Bank Holding Company Act.”.
SEC. 1303. REPORTS AND EXAMINATIONS OF BANK HOLD-
ING COMPANIES; REGULATION OF FUNCTION-
ALLY REGULATED SUBSIDIARIES.

(a) REPORTS OF BANK HOLDING COMPANIES.—Sec-
tions 5(e)(1)(A) and (B) of the Bank Holding Company
Act of 1956 (12 U.S.C. 1844(¢)(1)(A) and (B)) are
amended to read as follows:

“(A) IN GENERAL.—The Board, from time
to time, may require a bank holding company
and any subsidiary of such company to submit
reports under oath that the Board determines
are necessary or appropriate for the Board to
carry out the purposes of this chapter, prevent
evasions thereof, and monitor compliance by the
company or subsidiary with the applicable pro-

visions of law.
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1 “(B) USE OF EXISTING REPORTS.

2 “(1) IN GENERAL.—The Board shall,
3 to the fullest extent possible, use—

4 “(I) reports that a bank holding
5 company or any subsidiary of such
6 company has been required to provide
7 to other Federal or State regulatory
8 agencies;

9 “(II) information that is other-
10 wise required to be reported publicly;
11 and

12 “(III) externally audited financial
13 statements.

14 “(11) AVAILABILITY.—A bank holding
15 company or a subsidiary of such company
16 shall promptly provide to the Board, at the
17 request of the Board, a report referred to
18 n clause (1)(I).”.

19 (b) FUNCTIONALLY REGULATED SUBSIDIARY.—Sec-

20 tion 5(c)(1) of the Bank Holding Company Act of 1956
21 (12 U.S.C. 1844(e)(1)) is amended by inserting at the end

22 the following new subparagraph:

23 “(C) DEFINITION.—For purposes of this
24 subsection and section 6, the term ‘functionally
25 regulated subsidiary’ means any subsidiary
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(other than a depository institution) of a bank

holding company that is—

HR 4173 RFS

“(1) a broker or dealer registered with
the Securities and Exchange Commission
under the Securities HExchange Act of
1934, for which the Securities and Ex-
change Commission is the Federal regu-
latory agency;

“(i1) an 1investment company reg-
istered with the Securities and Exchange
Commission under the Investment Com-
pany Act of 1940, for which the Securities
and Exchange Commission is the Kederal
regulatory agency;

“(i11) an investment adviser registered
with the Securities and Exchange Commis-
sion under the Investment Adwvisers Act of
1940, for which the Securities and Ex-
change Commission is the Federal regu-
latory agency, with respect to the invest-
ment advisory activities of such investment
adviser and activities incidental to such in-
vestment advisory activities; and

“(iv) a futures commission merchant,

commodity trading advisor, and commodity
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pool operator registered with the Com-
modity Futures Trading Commission
under the Commodity Exchange Act, for
which the Commodity Futures Trading
Commission is the Federal regulatory
agency, with respect to the commodities
activities of such entity and activities inci-
dental to such commodities activities.”.

EXAMINATIONS OF BaANK HoLpING COMPA-

NIES.—Sections 5(¢)(2)(A) and (B) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1844(¢)(2)(A) and (B))

are amended to read as follows:

“(A) IN GENERAL.—The Board may make
examinations of a bank holding company and
any subsidiary of such a company to carry out
the purposes of this chapter, prevent evasions
thereof, and monitor compliance by the com-
pany or subsidiary with applicable provisions of
law.

“(B) FUNCTIONALLY REGULATED AND DE-

POSITORY INSTITUTION  SUBSIDIARIES.—The
Board shall, to the fullest extent possible, use
reports of examination of functionally regulated

subsidiaries and subsidiary depository institu-
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tions made by other Federal or State regulatory
authorities.”.

(d) REGULATION OF FINANCIAL HOLDING COMPA-
NIES.—Section 5(¢)(2) of the Bank Iolding Company Act
of 1956 (12 U.S.C. 1844(c)) is amended by striking sub-
paragraphs (C), (D), and (E).

(e) AUTHORITY TO REGULATE FUNCTIONALLY REG-
ULATED SUBSIDIARIES OF BANK HoOLDING COMPA-
NIES.—The Bank Holding Company Act of 1956 (12
U.S.C. 1841 et seq.) is amended by striking section 10A
(12 U.S.C. 1848a).

SEC. 1304. REQUIREMENTS FOR FINANCIAL HOLDING COM-
PANIES TO REMAIN WELL CAPITALIZED AND
WELL MANAGED.

Section 4(1)(1) of the Bank Holding Company Act of

1956 (12 U.S.C. 1843(1)(1)) is amended—
(1) in subparagraph (B), by striking “and”;
(2) by redesignating subparagraph (C) as sub-

paragraph (D);

(3) by inserting after subparagraph (B) the fol-
lowing new subparagraph:
“(C) the bank holding company is well
capitalized and well managed; and”’; and
(4) in subparagraph (D) (as so redesignated)

by amending clause (i1) to read as follows:
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“(i1) a certification that the company
meets the requirements of subparagraphs

(A) through (C).”.

SEC. 1305. STANDARDS FOR INTERSTATE ACQUISITIONS.

(a) BANK HOLDING COMPANY ACT OF 1956 AMEND-
MENT.—Section 3(d)(1)(A) of the Bank Holding Company
Act of 1956 (12 U.S.C. 1842(d)(1)(A)) is amended—

(1) by striking “adequately capitalized” and in-
serting “well capitalized’; and

(2) by striking ‘“‘adequately managed” and in-
serting “‘well managed’.

(b) FEDERAL DEPOSIT INSURANCE ACT AMEND-
MENT.—Section 44(b)(4)(B) of the Federal Deposit In-
surance Act (12 U.S.C. 1831u(b)(4)(B)) is amended to
read as follows:

“(B) the responsible agency determines
that the resulting bank will be well capitalized
and well managed upon the consummation of
the transaction.”.

SEC. 1306. ENHANCING EXISTING RESTRICTIONS ON BANK
TRANSACTIONS WITH AFFILIATES.

(a) Section 23A of the Federal Reserve Act (12

U.S.C. 371¢) 1s amended—
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(1) in subsection (b)(1), by striking subpara-
eraph (D) and inserting the following new subpara-
oraph:

“(D) any investment fund with respect to
which a member bank or affiliate thereof i1s an
investment adviser; and’’;

(2) in subsection (b)(7)(A), by inserting “(in-
cluding a purchase of assets subject to an agreement
to repurchase)’” after “affiliate’;

(3) in subsection (b)(7)(C), by striking *, in-
cluding assets subject to an agreement to repur-
chase,”’;

(4) m subsection (b)(7)(D)—

(A) by inserting “‘or other debt obliga-
tions” after “‘acceptance of securities”’; and

(B) by striking “or”” after the semicolon;
(5) in subsection (b)(7), by inserting at the end

the following new subparagraphs:

“(F) any securities borrowing and lending
transactions with an affiliate to the extent that
the transactions create credit exposure of the
member bank to the affiliate; or

“(G) current and potential future credit
exposure to the affiliate on derivative trans-

actions with the affiliate;”;
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(6) in subsection (c¢)(1), by striking “at the
time of the transaction,” and inserting ‘“at all
times’’;

(7) I subsection (¢)—

(A) by striking paragraph (2);

(B) by redesignating paragraphs (3), (4),
and (5) as paragraphs (2), (3), and (4), respec-
tively;

(8) in subsection (¢)(3) (as so redesignated by
paragraph (7)), by inserting “or other debt obliga-
tions” after “‘securities’;

(9) in subsection (f)(2), by inserting at the end
the following: “The Board may not, by regulation or
order, erant an exemption under this section unless
the Board obtains the concurrence of the Chairman
of the Federal Deposit Insurance Corporation.”; and

(10) in subsection (f)—

(A) by redesignating paragraph (3) as
paragraph (4); and

(B) and inserting after paragraph (2) the
following new paragraph:

“(3) CONCURRENCE OF THE COMPTROLLER OF
THE CURRENCY.—With respect to a transaction or
relationship involving a national bank or Federal

savings association, the Board may not grant an ex-
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emption under this section unless the Board obtains

the concurrence of the Comptroller of the Currency

(in addition to obtaining the concurrence of the

Chairman of the Federal Deposit Insurance Cor-

poration under paragraph (2)).”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—
Section 23B(e) of the Federal Reserve Act (12 U.S.C.
371-1(e)), is amended by inserting at the end the fol-
lowing new paragraph:

“(3) The Board may not grant an exemption or
exclusion under this section unless the Board ob-
tains the concurrence of the Chairman of the Fed-
eral Deposit Insurance Corporation.”.

SEC. 1307. ELIMINATING EXCEPTIONS FOR TRANSACTIONS
WITH FINANCIAL SUBSIDIARIES.

Section 23A(e) of the Federal Reserve Act (12 U.S.C.
371c¢(e)) 1s amended—

(1) by striking paragraph (3); and

(2) by redesignating paragraph (4) as para-

oraph (3).
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SEC. 1308. LENDING LIMITS APPLICABLE TO CREDIT EXPO-

SURE ON DERIVATIVE TRANSACTIONS, RE-
PURCHASE AGREEMENTS, REVERSE REPUR-
CHASE AGREEMENTS, AND SECURITIES

LENDING AND BORROWING TRANSACTIONS.

Section 5200 of the Revised Statutes of the United
States (12 U.S.C. 84) 1s amended—

(1) in subsection (b)(1), by striking ‘“‘shall in-

clude all direct or indirect” and all that follows
through “commitment;” and inserting: ‘‘shall in-

clude—

“(A) all direct or indirect advances of
funds to a person made on the basis of any ob-
ligation of that person to repay the funds or re-
payable from specific property pledged by or on
behalf of the person;

“(B) to the extent specified by the Comp-
troller of the Currency, such term shall also in-
clude any liability of a national banking associa-
tion to advance funds to or on behalf of a per-
son pursuant to a contractual commitment; and

“(C) ecredit exposure to a person arising
from a derivative transaction, repurchase agree-
ment, reverse repurchase agreement, securities

lending transaction, or securities borrowing
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transaction between the national banking asso-

ciation and the person;’’;

(2) in subsection (b)(2) by striking the period
at the end and inserting ““; and”;

(3) in subsection (b), by inserting after para-
oraph (2) the following new paragraph:

“(3) the term ‘derivative transaction’ means
any transaction that is a contract, agreement, swap,
warrant, note, or option that is based, in whole or
in part, on the value of, any interest in, or any
quantitative measure or the occurrence of any event
relating to, one or more commodities, securities, cur-
rencies, interest or other rates, indices, or other as-
sets.”’; and

(4) in subsection (d), by inserting after para-
oraph (2) the following new paragraph:

“(3) The Comptroller of the Currency shall pre-
scribe rules to administer and carry out the pur-
poses of this section with respect to credit exposures
arising from any derivative transaction, repurchase
agreement, reverse repurchase agreement, securities
lending transaction, or securities borrowing trans-
action. Rules required to be prescribed under this

paragraph (3) shall take effect, in final form, not
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later than 180 days after the date of enactment of

the Financial Stability Improvement Act of 2009.”.
SEC. 1309. RESTRICTION ON CONVERSIONS OF TROUBLED

BANKS AND THRIFTS.

(a) CONVERSION OF A NATIONAL BANKING ASSOCIA-
TION TO A STATE BANK.—The National Bank Consolida-
tion and Merger Act (12 U.S.C. 215 et seq.) is amended
by redesignating section 7 as section 8 and by inserting
after section 6 the following:

“SEC. 7. PROHIBITION ON CERTAIN CONVERSIONS.

“A national bank may not convert to a State bank
during any period of time in which it is subject to a cease
and desist order, memorandum of understanding, or other
enforcement action entered into with or issued by the
Comptroller of the Currency.”.

(b) CONVERSION OF A STATE BANK TO A NATIONAL
BANK.—Section 5154 of the Revised Statutes (12 U.S.C.
35) 1s amended by adding at the end the following new
sentence: “The Comptroller of the Currency shall not ap-
prove the conversion of a State bank to a national bank
during any period of time in which the State bank is sub-
ject to a cease and desist order, memorandum of under-
standing, or other enforcement action entered into or

issued by a State bank supervisor, the Federal Deposit
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Insurance Corporation, the Board of Governors of the
Federal Reserve System or a Federal Reserve Bank.”.

(¢) CONVERSION BETWEEN A FEDERAL SAVINGS AS-
SOCIATION AND A STATE SAVINGS ASSOCIATION.—Section
5(1) of the Home Owners’ Loan Act (12 U.S.C. 1464(1))
1s amended by adding at the end the following new para-
oraph:

“(6) PROHIBITION ON CERTAIN CONVER-

SIONS.—A Federal savings association may not con-
vert to a State savings association, and a State sav-
ings association may not convert to a Kederal sav-
ings association, during any period of time in which
such savings association is subject to a cease and de-
sist order, memorandum of understanding, or other
enforcement action entered into with or issued by
the Director of the Office of Thrift Supervision or
a State savings association supervisor.”.

SEC. 1310. LENDING LIMITS TO INSIDERS.

Section 22(h)(9)(D)(11) of the Federal Reserve Act

(12 U.S.C. 375b(h)(9)(D)(i1)) is amended by inserting ,

except that a member bank shall be deemed to have ex-

tended credit to a person if the member bank has credit
exposure to the person arising from a derivative trans-
action, repurchase agreement, reverse repurchase agree-

ment, securities lending transaction, or securities bor-
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rowing transaction between the member bank and the per-

son’” before the period at the end.

SEC. 1311. LIMITATIONS ON PURCHASES OF ASSETS FROM
INSIDERS.

(a) Section 18 of the Federal Deposit Insurance Act
(12 U.S.C. 1828) is amended by inserting at the end the
following new subsection:

“(y) GENERAL PROHIBITION.—An insured deposi-
tory institution shall not purchase an asset from, or sell
an asset to, one of its executive officers, directors, or prin-
cipal shareholders or any related interest of such person
(as such terms are defined in section 22(h) of Federal Re-
serve Act) unless the transaction is on market terms and,
if the transaction represents more than 10 percent of the
institution’s capital stock and surplus, the transaction has
been approved in advance by a majority of the institution’s
board of directors (with interested directors of the insured
depository institution not participating in the approval of
the transaction).”.

(b) FDIC RULEMAKING AUTHORITY.—The Federal
Deposit Insurance Corporation may prescribe rules to im-
plement the requirements of subsection (a) and the

amendments made by subsection (a).
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(¢) AMENDMENTS TO THE FEDERAL RESERVE
AcT.—Section 22 of the Federal Reserve Act (12 U.S.C.
375) is amended by striking subsection (d).

SEC. 1312. RULES REGARDING CAPITAL LEVELS OF BANK
HOLDING COMPANIES.

Section 5(b) of the Bank Holding Company Act of
1956 (12 U.S.C. 1844(b)) is amended by inserting *, in-
cluding regulations relating to the capital levels of bank
holding companies’ before the period at the end.

SEC. 1313. ENHANCEMENTS TO FACTORS TO BE CONSID-

ERED IN CERTAIN ACQUISITIONS.

(a) BANK ACQUISITIONS.—Section 3(c¢) of the Bank
Holding Company Act of 1956 (12 U.S.C. 1842(¢)) is
amended by inserting at the end the following new para-
oraph:
“(7) FINANCIAL STABILITY.—
“(A) IN GENERAL.—In every case, the
Board shall take into consideration the extent
to which the proposed acquisition, merger, or
consolidation may pose risk to the stability of
the United States financial system or the econ-
omy of the United States, including the result-
ing scope, nature, size, scale, concentration, or
interconnectedness of activities that are finan-

cial 1in nature.
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“(B) STANDARDS FOR APPROVAL.—The
Board may in its sole disceretion disapprove any
acquisition, merger, or consolidation of, or by,
a financial holding company subject to stricter
standards if the Board determines that the re-
sulting concentration of liabilities on a consoli-
dated basis is likely to pose a great threat to
financial stability during times of severe eco-

nomic distress.”’.

(b) NONBANK ACQUISITIONS.

(1) Section 4(j)(2)(A) of the Bank Holding

Company is amended by

(A) striking “or” before “unsound banking
practices’”; and

(B) inserting before the period at the end

‘, or risk to the stability of the

the following: °
United States financial system or the economy
of the United States’.

(2) Section 4(k)(6) of the Bank Holding Com-
pany Act of 1956 is amended by striking subpara-
eraph (B) and inserting the following new subpara-
oraph:

“(B) A financial holding company wmay
commence any activity or acquire any company,

pursuant to paragraph (4) or any regulation
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prescribed or order issued under paragraph (5),
without prior approval of the Board, except—
“(1) for a transaction in which the
total assets to be acquired by the financial
holding company exceed $25 billion; and
“(i1) as provided in subsection (j) with
regard to the acquisition of a savings asso-
ciation.”.

(3) Section 4(j) of the Bank Holding Company

Act of 1956 is amended by inserting after paragraph
(4) the following new paragraph (and redesignating

succeeding paragraphs accordingly):

“(5) FINANCIAL STABILITY.—

“(A) IN GENERAL.—In every case, the
Board shall take imto consideration the extent
to which the proposed acquisition, merger, or
consolidation may pose risk to the stability of
the United States financial system or the econ-
omy of the United States, including the result-
ing scope, nature, size, scale, concentration, or
interconnectedness of activities that are finan-
cial in nature.

“(B) STANDARDS FOR APPROVAL.—The
Board may, in the sole discretion of the Board,

disapprove any acquisition, merger, or consoli-
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1 dation of, or by, a financial holding company
2 subject to stricter standards if the Board deter-
3 mines that the resulting concentration of liabil-
4 ities on a consolidated basis is likely to pose a
5 oreat threat to financial stability during times
6 of severe economic distress.”.
7 (¢c) BANK MERGER ACT TRANSACTIONS.—Section
8 18(¢)(5) of the Federal Deposit Insurance Act (12 U.S.C.
9 1828(c¢)) is amended by—
10 (1) in paragraph (5), by striking ‘“‘and” before
11 “the convenience and needs of the community to be
12 served’’;
13 (2) in paragraph (5), by inserting before the pe-
14 riod at the end the following: *, and the risk to the
15 stability of the United States financial system and
16 the economy of the United States based on, among
17 other things, the scope, nature, size, scale, con-
18 centration, or interconnectedness of activities that
19 are financial in nature’’; and
20 (3) in paragraph (7)(B), by inserting ‘“‘subpara-
21 oraphs (A) and (B) of”” before “‘paragraph”.

22 SEC. 1314. ELIMINATION OF ELECTIVE INVESTMENT BANK
23 HOLDING COMPANY FRAMEWORK.

24 Section 17 of the Securities Exchange Act of 1934
25 (15 U.S.C. 78q) is amended—

HR 4173 RFS



O o0 N N D B W =

[\© TN NG T N T NS I NS I NS B N e T e e T e T e e T
b A W D= OO NN N N R, WD = O

283
(1) by striking subsection (1); and
(2) by redesignating subsections (j) and (k) as
subsections (i) and (), respectively.
SEC. 1315. EXAMINATION FEES FOR LARGE BANK HOLDING
COMPANIES.

The Bank Holding Company Act of 1956 is amended
by inserting after section 5 the following new section:
“SEC. 5A. EXAMINATION FEES.

“The Board of Governors of the Federal Reserve Sys-
tem or the Federal Reserve Banks shall assess fees on
bank holding companies with total consolidated assets of
$10 billion or more. Such fees shall be sufficient to defray
the cost of the examination of such bank holding compa-
nies.”.

SEC. 1316. MUTUAL NATIONAL BANKS AND FEDERAL MU-
TUAL BANK HOLDING COMPANIES AUTHOR-
IZED.

(a) IN GENERAL.—Chapter one of title LXII of the
Revised Statutes of the United States (12 U.S.C. 21 et
seq.) 1s amended by inserting after section 5133 the fol-
lowing new sections:

“SEC. 5133A. MUTUAL NATIONAL BANKS.

“(a) IN GENERAL.—Notwithstanding the section des-

ignated the ‘Third’ of section 5134, in order to provide

mutual institutions for the deposit of funds, the extension
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of credit, and provision of other services, the Comptroller
of the Currency may charter mutual national banks either
de novo or through a conversion of any insured depository
institution or any State mutual bank or credit union, sub-
ject to regulations prescribed by the Comptroller of the
Currency in accordance with this section. The powers con-
ferred by this section are intended to provide for the cre-
ation and maintenance of mutual national banks as bodies
corporate existing in perpetuity for the benefit of their de-
positors and the communities in which they operate.

“(b) REGULATIONS.

“(1) REGULATIONS OF THE COMPTROLLER.—
The Comptroller of the Currency is authorized to
prescribe appropriate regulations for the organiza-
tion, incorporation, examination, operation, and reg-
ulation of mutual national banks. Except to the ex-
tent that such existing regulations conflict with sec-
tions 5133A and 5133B, mutual national banks
shall be subject to the regulations of the Director of
the Office of Thrift Supervision governing corporate
organization, governance, and conversion of mutual
institutions, as in effect on the date of the enact-
ment of the Wall Street Reform and Consumer Pro-
tection Act of 2009, including parts 543, 544, 546,
563b, and 563c¢ of chapter V of title 12, Code of
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Federal Regulations (as in effect on that date), for
up to 3 years beginning on the date of the enact-
ment of the Wall Street Reform and Consumer Pro-
tection Act of 2009.
“(2) APPLICABILITY OF CAPITAL STOCK RE-

QUIREMENTS.—The Comptroller of the Currency

shall prescribe regulations regarding the manner in
which requirements of this title with respect to cap-
ital stock, and limitations imposed on national banks
under this title based on capital stock, shall apply to
mutual national banks.
“(¢) CONVERSIONS.—

“(1) CONVERSION OF A MUTUAL DEPOSITORY
TO A MUTUAL NATIONAL BANK.—Subject to such
regulations as the Comptroller of the Currency may
prescribe for the protection of depositors’ rights and
for any other purpose the Comptroller of the Cur-
rency may consider appropriate, any mutual deposi-
tory may convert to a mutual national bank by filing
with the Comptroller of the Currency a notice of its
election to convert on a specified date that is not
earlier than 30 days after the date on which the no-
tice is filed, and the mutual depository shall be con-
verted to a mutual national bank charter on the date

specified in the notice.
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“(2)  CONVERSION TO STOCK NATIONAL
BANK.—Subject to such regulations as the Comp-
troller of the Currency may prescribe for the protec-
tion of depositors’ rights and for any other purpose
the Comptroller of the Currency may consider ap-
propriate, any national bank that is organized in the
mutual form under subsection (a) may reorganize as
a stock national bank.

“(3) CONVERSION TO STATE BANKS.—Any na-
tional mutual bank may convert to a State bank
charter in accordance with regulations preseribed by
the Comptroller of the Currency and applicable
State law.

“(d) TERMINATING MUTUALITY.—If a mutual na-
tional bank elects to terminate mutuality, it must do so
by—

“(1) liquidating; or

“(2) converting to a national banking associa-

tion operating in stock form.

“(e) STATUS AND RIGHTS OF MEMBERS.

“(1) In general, the status of a member is pri-
marily that of a depositor and secondarily that of a
holder of a contingent right to participate in the eq-
uity of a mutual national bank upon a liquidation or

conversion.
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“(2) Each member of a mutual national bank

shall have the following rights:

“(A) Such rights as may be agreed upon,
by contract, between the member and the mu-
tual national bank.

“(B) The right to vote for members of the
board of directors of the mutual national bank.

“(C) The right to attend any meeting of
members properly called by the board of direc-
tors of a mutual national bank.

“(D) In the event the board of directors,
in its sole discretion, determines a conversion of
a mutual national bank to a national banking
assoclation operating in stock form is in the
best interests of the community in which the
bank operates and the members approve the
conversion through a special proxy, then the
members as of a record date set by the board
of directors shall have the first right to sub-
seribe for and purchase stock in the converted
bank.

“(E) In the event the board of directors, in
its sole diseretion, determines a liquidation of
the mutual national bank is in the best inter-

ests of the community in which the bank oper-
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ates and the members approve the liquidation,
or if for any other reason the bank is liquidated
by operation of law, then the members as of the
date of liquidation shall have the right to have
credited to their accounts, on a pro rata basis,
any residual assets left after the liquidation of
the mutual national bank.

“(3) In the consideration of all questions re-
quiring action by the members of a national mutual
bank, the bank may provide in its charter that each
member shall be permitted (1) one vote per member,
or (1) to cast one vote for each $100, or fraction
thereof, of the withdrawal value of the member’s ac-
count, but not more than 1,000 votes per member.
“(f) PROXIES.—

“(1) A member may give, in writing or elec-
tronically, a perpetual proxy to a committee of the
board of directors of a mutual depository, provided
that the member may revoke such a proxy in writing
or electronically, with such revocation to take effect
after 6 business days.

“(2) Such proxies may be used to vote on any
issue requiring approval of the members, including
the conversion of a mutual depository into a mutual

national bank and the reorganization of a mutual

HR 4173 RFS



O o0 N N W BB W

[\© TN NG TN N T NG I NG I N0 B S e e T e e T e T e T T
[ T NG U N N e = NN - BN B o) W ) TR ~S O T NO S e

289

national bank into a Federal mutual bank holding
company, except that, without a prior finding by the
regulator of the mutual national bank that such ac-
tion is needed to avoid loss to the Kederal Deposit
Insurance Corporation’s deposit insurance fund or to
protect the stability of the United States financial
system, such proxies may not be used to vote in
favor of—

“(A) terminating mutuality for a mutual
national bank or a Federal mutual bank holding
company;

“(B) permitting the modification of a Fed-
eral mutual bank holding company; or

“(C) 1issuing mutual capital certificates
(except when used to found a mutual national
bank or a Federal mutual bank holding com-
pany de novo).

“(3) Proxies given by a member, in writing or
electronically, to management of, or to a committee
of the board of directors of, a mutual depository
shall not be deemed to have been revoked solely be-
cause of, and shall continue to exist following, a con-
version to a mutual national bank and any concur-
rent or subsequent reorganization to a Federal mu-

tual bank holding company.
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“(g) DEFINITIONS.—For purposes of this section, the

following definitions shall apply:

“(1) INSURED DEPOSITORY INSTITUTION.—The
term ‘insured depository institution’ has the same
meaning as in section 3 of the Federal Deposit In-
surance Act.

“(2) MUTUAL NATIONAL BANK.—The term
‘mutual national bank’ means a national banking as-
sociation that operates in mutual form and is char-
tered by the Comptroller of the Currency under this
section.

“(3) MUTUAL DEPOSITORY.—The term ‘mutual
depository’ means a depository institution that is or-
canized in non-stock form, including a Federal non-
stock depository and any form of non-stock deposi-
tory provided for under State law, the deposits of
which are insured by an instrumentality of the Fed-
eral Government.

“(4) MurvuALITY.—The term ‘mutuality’ means
the quality of being an insured depository institution
organized under a Federal or State law providing for
the organization of non-stock depository institutions,
or a holding company organized under a Federal or

State law providing for the organization of non-stock

HR 4173 RFS



O o0 N N B W =

|\ I N© TR NG T NS R NS R L e e T e T e e e T
A W N = O VWV 00 NN O B BN~ WD = ©

provided by the Comptroller of the Currency:

291

entities that control one or more depository institu-
tions.

“(5) MEMBER.—The term ‘member’ means
each tax-liable depositor in a mutual depository’s
savings, demand, or other authorized depository ac-
counts and each tax-liable depositor in such an ac-
count in a depository subsidiary of a Federal mutual
bank holding company.

“(6) TAX LIABLE DEPOSITOR.—The term ‘tax
liable depositor’” means the single person responsible
for paying any Federal taxes due on any interest
paid on any deposits held within any savings, de-
mand, or other authorized depository account or ac-
counts with any mutual depository.

“(7) MEMBERsHIP RIGHTS.—The term ‘mem-
bership rights’ means the rights of each member
under this section.

“(h) CONFORMING REFERENCES.—Unless otherwise

“(1) any reference in any Federal law to a na-
tional bank operating in stock form, including a ref-
erence to the term ‘national banking association’,
‘member bank’, ‘national bank’, ‘national associa-

tion’, ‘bank’, ‘insured bank’, ‘insured depository in-
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1 stitution’, or ‘depository institution’, shall be deemed
2 to refer also to a mutual national bank;

3 “(2) any reference in any Federal law to the
4 term ‘board of directors’, ‘director’, or ‘directors’ of
5 a national bank operating in stock form shall be
6 deemed to refer also to the board of a mutual na-
7 tional bank; and

8 “(3) any terms in Federal law that may apply
9 only to a national bank operating in stock form, in-
10 cluding the terms ‘stock’, ‘shares’, ‘shares of stock’,
11 ‘capital stock’, ‘common stock’, ‘stock certificate’,
12 ‘stock certificates’, ‘certificates representing shares
13 of stock’, ‘stock dividend’, ‘transferable stock’, ‘each
14 class of stock’, ‘cumulate such shares’, ‘par value’,
15 ‘preferred stock” shall not apply to a mutual national
16 bank, unless the Comptroller of the Currency deter-
17 mines that the context requires otherwise.

18 “SEC. 5133B. FEDERAL MUTUAL BANK HOLDING COMPA-
19 NIES.
20 “(a) REORGANIZATION OF MUTUAL NATIONAL BANK

21 As A HoupiNng COMPANY.—

22 “(1) IN GENERAL.—Subject to approval under
23 the Bank Holding Company Act of 1956, a mutual
24 national bank may reorganize so as to become a
25 Federal mutual bank holding company by submitting
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a reorganization plan to the appropriate bank hold-
Ing company regulator.

“(2) PraN APPROVAL.—Upon the approval of
the reorganization plan by the appropriate bank
holding company regulator and the issuance of the
appropriate charters—

“(A) the substantial part of the mutual na-
tional bank’s assets and liabilities, including all
of the bank’s insured liabilities, shall be trans-
ferred to a national banking association, a ma-
jority of the shares of voting stock of which is
owned, directly or indirectly, by the mutual na-
tional bank that is to become a Federal mutual
bank holding company; and

“(B) the mutual national bank shall be-
come a Kederal mutual bank holding company.

“(b) DIRECTORS AND CERTAIN ACCOUNT HOLDERS'’
APPROVAL OF PLAN REQUIRED.—This subsection does
not authorize a reorganization unless—

“(1) a majority of the mutual national bank’s
board of directors has approved the plan providing
for such reorganization; and

“(2) a majority of members has approved the

plan at a meeting held at the call of the directors
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under the procedures prescribed by the bank’s char-

ter and bylaws.

“(¢) OWNERSHIP OF DEPOSITORY SUBSIDIARIES.—
To avoid terminating mutuality, a Federal mutual bank
holding company must own, directly or indirectly, a major-
ity of the shares of voting stock of each of its depository
subsidiaries.

“(d) NO TERMINATION OF MuUTUALITY.—Neither a
reorganization of a mutual depository nor a modification
of a Federal mutual bank holding company shall cause a
termination of mutuality.

“(e) RETENTION OF CAPITAL.—In connection with a
transaction described in subsection (a), a mutual national
bank may, subject to the approval of the appropriate bank
holding company regulator, retain capital at the holding
company level to the extent that the capital retained at
the holding company level exceeds the amount of capital
required for the national banking association chartered as
a part of a transaction described in subsection (a) to meet
all relevant capital standards established by the Comp-
troller of the Currency for national banking associations.

“(f) TERMINATING MuTUvALITY. —If a Federal mu-
tual bank holding company elects to terminate mutuality,
1t must do so by either liquidating or converting to a bank

holding company operating in stock form.
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“(2) MEMBERSIHIP RIGIITS.

Holders of savings, de-

mand, or other authorized depository accounts in a deposi-
tory subsidiary of a Federal mutual bank holding company
shall have the same membership rights with respect to the
Federal mutual bank holding company as those holders
would have had if the depository subsidiary of the Federal
mutual bank holding company had been a mutual national

bank.

“(h) REGULATION.—A Federal mutual bank holding

company shall be—

“(1) chartered by the appropriate bank holding
company regulator and shall be subject to such regu-
lations as the appropriate bank holding company
regulator shall prescribe; and

“(2) regulated under the Bank Holding Com-
pany Act of 1956 on the same terms and subject to
the same limitations as any other company that con-
trols a bank.

“(1) CAPITAL IMPROVEMENT.—

“(1) PLEDGE OF STOCK OF NATIONAL BANK
SUBSIDIARY.—This section shall not prohibit a Fed-
eral mutual bank holding company from pledging all
or a portion of the stock of the national banking as-

sociation chartered as part of a transaction de-
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scribed n subsection (a) to raise capital for such na-
tional banking association.

This

“(2) ISSUANCE OF NONVOTING SHARES.
section shall not prohibit a national banking associa-
tion chartered as part of a transaction described in
subsection (a) from issuing any nonvoting shares or
less than 50 percent of the voting shares of such
bank to any person other than the Federal mutual
bank holding company.

“(j) INSOLVENCY AND LIQUIDATION.—

“(1) IN GENERAL.—Notwithstanding any other
provision of law, the appropriate bank holding com-
pany regulator may file a petition under chapter 7
of title 11, United States Code, with respect to a
Federal mutual bank holding company upon—

“(A) the default of any national bank—
“(1) the stock of which is owned by
the Federal mutual bank holding company;
and
“(11) that was chartered in a trans-
action described in subsection (a); or
“(B) a foreclosure on a pledge by the Fed-
eral mutual bank holding company described in

subsection (1)(1).
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“(2) DISTRIBUTION OF NET PROCEEDS.—EX-
cept as provided in paragraph (3), the net proceeds
of any liquidation of any Federal mutual bank hold-
ing company under paragraph (1) shall be trans-
ferred to persons who hold membership interests in
such Federal mutual bank holding company.

“(3) RECOVERY BY FDIC.—If the Federal De-
posit Insurance Corporation incurs a loss as a result
of the default of any insured bank subsidiary of a
Federal mutual bank holding company that is liq-
uidated under paragraph (1), the Federal Deposit
Insurance Corporation shall succeed to the interests
of the depositors of the bank as members in the
Federal mutual bank holding company, to the extent

of the Federal Deposit Insurance Corporation’s loss.

“(k) DEFINITIONS.

“(1) FEDERAL MUTUAL BANK HOLDING COM-
PANY.—The term ‘Federal mutual bank holding
company’ means a holding company that is orga-
nized in mutual form and owns, directly or indi-
rectly, a majority of the shares of voting stock of
one or more depository subsidiaries of a Federal mu-
tual bank holding company.

“(2) DEPOSITORY SUBSIDIARY OF A FEDERAL

MUTUAL BANK HOLDING COMPANY.—The term ‘de-
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pository subsidiary of a Federal mutual bank hold-
ing company’ means a depository institution orga-
nized mn stock form that is insured by the Federal
Deposit Insurance Corporation, the majority of the
shares of voting stock of which are owned by the
Federal mutual bank holding company or its wholly
owned subsidiaries and none of the shares of stock
of which are pledged or otherwise subjected to lien
except as permitted in subsection (1).

“(3) REORGANIZATION OF A MUTUAL DEPOSI-
TORY.—The term ‘reorganization of a mutual depos-
itory’ means the conversion of a mutual depository
into a depository subsidiary of a Federal mutual
bank holding company.

“(4) MODIFICATION OF A FEDERAL MUTUAL
BANK HOLDING COMPANY.—The term ‘modification
of a Federal mutual bank holding company’ means
either: (A) the sale of shares of common or preferred
stock in a depository subsidiary of a Federal mutual
bank holding company to any party other than the
subsidiary’s parent Federal mutual bank holding
company or a wholly owned subsidiary of that par-
ent; or (B) the voluntary grant of a lien on shares
of common or preferred stock in a depository sub-

sidiary of a Federal mutual bank holding company.
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“(5) DErauLT.—With respect to a national
bank, the term ‘default’” means an adjudication or
other official determination by any court of com-
petent jurisdiction, the Comptroller of the Currency,
or other public authority pursuant to which a con-
servator, receiver, or other legal custodian is ap-
pointed for the national bank.

“(1) CONFORMING REFERENCES.—Unless otherwise

provided by the appropriate bank holding company regu-

lator—

“(1) any reference in any Federal law to a bank
holding company operating in stock form shall be
deemed to refer also to a Federal mutual bank hold-
ing company;

“(2) any reference in any Federal law to the
term ‘board of directors’, ‘director’, or ‘directors’ of
a national bank operating in stock form shall be
deemed to refer also to the board of a Federal mu-
tual bank holding company; and

“(3) any terms in Federal law that may apply
only to a national bank operating in stock form, in-
cluding the terms ‘stock’, ‘shares’, ‘shares of stock’,
‘capital stock’, ‘common stock’, ‘stock certificate’,
‘stock certificates’, ‘certificates representing shares

of stock’, ‘stock dividend’, ‘transferable stock’, ‘each
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class of stock’, ‘cumulate such shares’, ‘par value’,

‘preferred stock’ shall not apply to a Federal mutual

bank holding company, unless the appropriate bank

holding company regulator determines that the con-
text requires otherwise.”.

(b) LiMITATION ON FKFEDERAL REGULATION OF
STATE BANKS.—Except as otherwise provided in Federal
law, the Comptroller of the Currency, the Board of Gov-
ernors of the Federal Reserve System, and the Federal
Deposit Insurance Corporation may not adopt or enforce
any regulation that contravenes the corporate governance
rules prescribed by State law or regulation for State banks
unless the Director, Board, or Corporation finds that the
Federal regulation is necessary to assure the safety and
soundness of the State banks.

(¢) TECHNICAL AMENDMENT.—The table of sections
for chapter one of title LLXII of the Revised Statutes of
the United States (12 U.S.C. 21 et seq.) is amended by
inserting after the item relating to section 5133 the fol-

lowing new items:

“5133A. Mutual national banks.
“5133B. Federal mutual bank holding companies.”.

(d) APPROPRIATE FEDERAL BANKING AGENCY FOR

FEDERAL MuTuAL BANK HOLDING COMPANIES.—Sec-

tion 3(q)(1) of the Federal Deposit Insurance Act (12
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1 U.S.C. 1813(q)(2)) is amended by inserting after subpara-

2 eraph (I) the following new subparagraph:
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“(G) supervisory or regulatory proceedings
arising from the authority given to the appro-
priate bank holding company regulator under
section 5133B of the Revised Statutes of the
United States.”.

(e) MuTUAL HOLDING COMPANY CONVERSION.—

(1) IN GENERAL.—Any mutual holding com-
pany, including any form of mutual depository hold-
ing company provided for under State law, may con-
vert to a Federal mutual bank holding company by
filing with the appropriate bank holding company
regulator a notice of its election to convert on a
specified date that is not earlier than 30 days after
the date on which the notice is filed, and the mutual
holding company shall be converted to a Federal mu-
tual holding company charter on the date specified
in the notice.

(2) DEFINITIONS.—For purposes of this sub-

section, the following definitions shall apply:
(A) FEDERAL MUTUAL BANK HOLDING
COMPANY.—The term “Federal mutual bank

holding company’” has the same meaning as in
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section 5133B of the Revised Statutes of the
United States (as added by this section); and
(B) MUTUAL HOLDING COMPANY.—The
term “mutual holding company” has the same
meaning as in section 10(0)(10)(A) of the
Home Owners Loan Act as in effect on the day
before the date of enactment of this Act.
(f) EFFECTIVE DATE.—This section shall take effect
on the date of enactment of this Act.
SEC. 1317. NATIONWIDE DEPOSIT CAP FOR INTERSTATE AC-
QUISITIONS.
(a) AMENDMENTS TO THE BANK HOLDING COMPANY
AcT OF 1956.—

(1) CONCENTRATION LIMIT FOR BANK HOLDING
COMPANIES.—Section 3(d)(2)(A) of the Bank Hold-
ing Company Act (12 U.S.C. 1842(d)(2)(A)) 1is
amended by striking “paragraph (1)(A)” and insert-
ing ‘“‘subsection (a) of this section”.

(2) REMOVAL OF NONBANK SAVINGS ASSOCIA-
TION PROVISION IN LIGHT OF BEING DEFINED AS A
BANK.—Section 4 of the Bank Holding Company
Act 1s amended by striking subsection (i) and insert

the following new subsection:

“(1) |Repealed.]”.
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(b) AMENDMENTS TO THE FEDERAL DEPOSIT IN-

SURANCE ACT.—

(1) IN GENERAL.—Section 18(e) of the Federal
Deposit  Insurance Act (12 U.S.C. 1828(¢)) 1is
amended—

(A) by redesignating paragraph (12) as
paragraph (13); and

(B) by inserting after paragraph (11), the
following new paragraph:

“(12) NATIONWIDE DEPOSIT CAP.—The respon-
sible agency may not approve an application for an
interstate merger transaction if the resulting insured
depository institution (including all insured deposi-
tory institutions which are affiliates of the resulting
insured depository institution), upon consummation
of the transaction, would control more than 10 per-
cent of, the total amount of deposits of insured de-
pository institutions in the United States.”.

(2) PARALLEL REQUIREMENT.—Section
44(b)(2) of the Federal Deposit Insurance Act (12
U.S.C. 1831u(b)(2)(A) 1s amended to read as fol-
lows:

“(A) NATIONWIDE CONCENTRATION LIM-

ITS.

The responsible agency may not approve

an application for an interstate merger trans-
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action involving two or more insured depository
institutions if the resulting insured depository
mstitution (including all insured depository in-
stitutions which are affiliates of such institu-
tion), upon consummation of the transaction
would control more than 10 percent of the total
amount of deposits of isured depository insti-

tutions 1n the United States.”.

(¢) AMENDMENTS TO THE HOME OWNERS LOAN
Act.—Section 10(e)(2) of the Home Owners’ Loan Act
(12 U.S.C. 467a(e)(2)) 1s amended—

(1) by striking “or’” at the end of subparagraph

(C); and

(2) by striking the period at the end of sub-

paragraph (D), the following new subparagraph:

“(E) in the case of an application involving
an interstate acquisition, if the applicant (in-
cluding all insured depository institutions which
are affiliates of the applicant) controls, or upon
consummation of the acquisition for which such
application is filed would control, more than 10
percent of the total amount of deposits of in-
sured depository institutions in the United

States.”.
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SEC. 1318. DE NOVO BRANCHING INTO STATES.

(a) NATIONAL BANKS.—Section 5155(2)(1)(A) of the
Revised Statutes (12 U.S.C. 36(2)(1)(A)) is amended to
read as follows:

“(A) the law of the State where the branch
1s located, or is to be located, would permit es-
tablishment of the branch if the national bank
were a state bank chartered by such State;”.

(b) STATE INSURED BANKS.—Section 18(d)(4)(A)(1)
of the Federal Deposit Insurance Act (12 U.S.C.
1828(d)(4)(A)(1)) is amended to read as follows:

“(1) the law of the State where the
branch is located, or is to be located, would
permit establishment of the branch if the
bank were a State bank chartered by such
State;”.

Subtitle E—Improvements to the
Federal Deposit Insurance Fund
SEC. 1401. ACCOUNTING FOR ACTUAL RISK TO THE DE-

POSIT INSURANCE FUND.

(a) Section 7(b)(1)(C) of the Federal Deposit Insur-
ance Act is amended to read as follows:

“(C) ‘RISK-BASED ASSESSMENT SYSTEM’
DEFINED.—For purposes of this paragraph, the

term ‘risk-based assessment system’ means a
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system for calculating a depository institution’s

assessment based on—

HR 4173 RFS

“(1) the probability that the Deposit
Insurance Fund will incur a loss with re-
spect to the institution;

“(i1) the likely amount of any such
loss;

“(i11) the risks to the Deposit Insur-
ance Fund attributable to such depository
institution, including risks posed by its af-
filiates to the extent the Corporation deter-
mines appropriate, taking into account—

“(I) the amount, different cat-
egories, and concentrations of assets
of the insured depository institution
and its affiliates, including both on-
balance sheet and off-balance sheet
assets;

“(IT) the amount, different cat-
ecories, and concentrations of liabil-
ities, both insured and uninsured, con-
tingent and noncontingent, including
both on-balance sheet and off-balance
sheet liabilities, of the insured deposi-

tory institution and its affiliates; and
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“(IIT) any other factors the Cor-
poration determines are relevant to
assessing the risks; and
“(iv) the revenue needs of the Deposit

Insurance Fund.”.

(b) Section 7(b)(2) of the Federal Deposit Insurance

Act 1s amended by striking subparagraph (D) and by re-

designating subparagraph (E) as subparagraph (D).

SEC. 1402. CREATING A RISK-FOCUSED ASSESSMENT BASE.

Section 7(b)(2) of such Act, as amended, is further

amended by amending subparagraph (C) to read as fol-

lows:

“(C) ASSESSMENT.—The assessment of
any 1nsured depository institution imposed
under this subsection shall be an amount equal
to the product of—

“(1) an assessment rate established by
the Corporation; and

“(i1) the amount of the insured depos-
itory institution’s average total assets dur-
ing the assessment period minus the
amount of the msured depository institu-
tion’s average tangible equity during the
assessment period, minus additional dedue-

tions or adjustments necessary to establish
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| assessments consistent with the definition
2 under section 7(b)(1)(C) of the Federal
3 Deposit Insurance Act for custodial banks
4 (as defined by the Corporation based on
5 factors including percentage of total reve-
6 nues generated by custodial businesses and
7 the level of assets under custody) or a
8 bankers’ bank (as referred to in section
9 5136 of the Revised Statutes of the United
10 States).”.

11 SEC. 1403. ELIMINATION OF PROCYCLICAL ASSESSMENTS.
12 Section 7(e) of the Federal Deposit Insurance Act is
13 amended—

14 (1) in paragraph (2)—

15 (A) by amending subparagraph (B) to read
16 as follows:

17 “(B) LiMitATION.—The Board of Direc-
18 tors may, in its sole disceretion, suspend or limit
19 the declaration of payment of dividends under

20 subparagraph (A).”;

21 (B) by amending subparagraph (C) to read

22 as follows:

23 “(C) NOTICE AND OPPORTUNITY FOR COM-

24 MENT.—The Corporation shall preseribe, by

25 regulation, after notice and opportunity for
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comment, the method for the declaration, cal-
culation, distribution, and payment of dividends
under this paragraph’; and
(C) by striking subparagraphs (D) through
(G); and
(2) in paragraph (4)(A) by striking ‘“para-

oraphs (2)(D) and” and inserting ‘“‘paragraphs (2)

and”.

SEC. 1404. ENHANCED ACCESS TO INFORMATION FOR DE-
POSIT INSURANCE PURPOSES.

(a) Section 7(a)(2)(B) of the Federal Deposit Insur-
ance Act is amended by striking *, after agreement with
the Comptroller of the Currency, the Board of Governors
of the Federal Reserve System, and the Director of the
Office of Thrift Supervision, as appropriate,”’.

(b) Section 7(b)(1)(E) of the Federal Deposit Insur-
ance Act is amended—

(1) in clause (i), by striking ‘“‘such as” and in-
serting “‘including”’; and
(2) by striking clause (iii).
SEC. 1405. TRANSITION RESERVE RATIO REQUIREMENTS
TO REFLECT NEW ASSESSMENT BASE.
(a) Section 7(b)(3)(B) of the Federal Deposit Insur-

ance Act is amended to read as follows:
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“(B) MINIMUM RESERVE RATIO.—The re-
serve ratio designated by the Board of Direc-
tors for any year may not be less than 1.15 per-
cent of estimated insured deposits, or the com-
parable percentage of the assessment base set
forth in paragraph (2)(C).”.

(b) Section 3(y)(3) of the Federal Deposit Insurance
Act 1s amended by inserting ‘‘, or such comparable per-
centage of the assessment base set forth in section
7(b)(2)(C)” before the period.

(¢) For a period of not less than 5 years after the
date of the enactment of this title, the Federal Deposit
Insurance Corporation shall make available to the public
the reserve ratio and the designated reserve ratio using
both estimated insured deposits and the assessment base
under section 7(b)(2)(C) of the Federal Deposit Insurance
Act.

Subtitle F—Improvements to the
Asset-backed Securitization
Process

SEC. 1501. SHORT TITLE.

This subtitle may be cited as the “Credit Risk Reten-
tion Act of 2009,
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SEC. 1502. CREDIT RISK RETENTION.

(a) AMENDMENT.—The Securities Act of 1933 (15

U.S.C. 77a et seq.) is amended by inserting after section
28 the following new section:

“SEC. 29. CREDIT RISK RETENTION.

“(a) IN GENERAL.—

“(1) INTEREST IN LOANS MADE BY CREDI-

TORS.—Within 180 days of the date of the enact-
ment of this section, the appropriate agencies shall
prescribe regulations to require any creditor that
makes a loan to retain an economic interest in a ma-
terial portion of the credit risk of any such loan that
the creditor transfers, sells, or conveys to a third
party, including for the purpose of including such
loan in a pool of loans backing an issuance of asset-
backed securities.

“(2) INTEREST IN ASSETS BACKING ASSET-
BACKED SECURITIES.—The appropriate agencies
shall preseribe regulations to require any securitizer
of asset-backed securities that are backed by assets
not described in paragraph (1) to retain an economic
interest in a material portion of any such asset used
to back an issuance of securities.

“(b) ALTERNATIVE RISK RETENTION FOR CREDIT

The appropriate agencies may apply the

26 risk retention requirements of this section to securitizers
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of loans or particular types of loans in addition to or in
substitution for any or all of the requirements that apply
to creditors that make such loans or types of loans, if the
agencies determine that applying the requirements to such
securitizers would—

“(1) be consistent with helping to ensure high
quality underwriting standards for creditors, taking
into account other applicable laws, regulations, and
standards; and

“(2) facilitate appropriate risk management
practices by such creditors, improve access of con-
sumers to credit on reasonable terms, or otherwise
serve the public interest.

“(e¢) STANDARDS FOR REGULATION.—Regulations
prescribed under subsections (a) and (b) shall—

“(1) prohibit a creditor or securitizer from di-
rectly or indirectly hedging or otherwise transferring
the credit risk such creditor or securitizer is required
to retain under the regulations;

“(2) require a creditor or securitizer to retain
5 percent of the credit risk on any loan that is
transferred, sold, or conveyed by such creditor or
securitized by such securitizer except—

“(A) an appropriate agency may specify

that the percentage of risk may be less than 5
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itor or securitizer from the risk retention re-
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“(1) the ecredit underwriting by the
creditor or the due diligence by the
securitizer meets such standards as an ap-
propriate agency prescribes; and

“(i1) the loan that is transferred, sold,
or conveyed by such creditor or securitized
by such securitizer meets terms, condi-
tions, and characteristics that are deter-
mined by an appropriate agency to reflect
loans with reduced credit risk, such as
loans that meet certain interest rate
thresholds, loans that are fully amortizing,
and loans that are included in a
securitization in which a third-party pur-
chaser specifically negotiates for the pur-
chase of the first-loss position and provides
due diligence on all individual loans in the
pool prior to the issuance of the asset-
backed securities, and retains a first-loss
position; and

“(B) an appropriate agency may specify

that the percentage of risk may be more than
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5 percent of the credit risk if the underwriting

by the creditor or due diligence by the

securitizer 18 insufficient;

“(3) specity that the credit risk retained must
be no less at risk for loss than the average of the
credit risk not so retained; and

“(4) set the minimum duration of the required
risk retention.

“(d) EXEMPTIONS AND ADJUSTMENTS.

“(1) IN GENERAL.—The appropriate agencies
shall have authority to provide exemptions or adjust-
ments to the requirements of this section, including
exemptions or adjustments relating to the percent-
age of risk retention required to be held and the
hedging prohibition.

“(2) APPLICABLE STANDARDS.—Any exemp-
tions or adjustments provided under paragraph (1)
shall—

“(A) be consistent with the purpose of en-
suring high quality underwriting standards for
creditors, taking into account other applicable
laws, regulations, or standards; and

“(B) facilitate appropriate risk manage-

ment practices by such creditors, improve ac-
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cess for consumers to credit on reasonable
terms, or otherwise serve the public interest.
“(e) APPROPRIATE AGENCY DEFINED.—For pur-
poses of this section, the term ‘appropriate agency’ means
any of the following agencies with regard to the respective
loans and asset-backed securities:

“(1) BANKING AGENCIES.—The Federal bank-

ing agencies, the National Credit Union Administra-
tion Board, and the Commission, with respect to any
loan or asset-backed security for which there is no

appropriate agency under paragraph (2).

“(2) OTHER AGENCIES.

“(A) With regard to any mortgage insured
under title II of the National Housing Act, the
Secretary of Housing and Urban Development.

“(B) With regard to any loan meeting the
conforming loan standards of the Federal Na-
tional Mortgage Corporation or the Federal
Home Loan Mortgage Corporation or any
asset-backed security issued by either such cor-
poration, the Federal Housing Finance Agency.

“(C) With regard to any loan insured by
the Rural Housing Service, the Rural Housing

Service.
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“(f) JOINT APPROPRIATE AGENCY REGULATIONS.—

All regulations prescribed by the agencies identified in

subsection (e)(1) shall be prescribed jointly by such agen-

clies.

“(2) ENFORCEMENT.—

“(1) Compliance with the requirements imposed

under this section shall be enforced under—

“(A) section 8 of the Federal Deposit In-

surance Act (12 U.S.C. 1818), in the case of—
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“(1) national banks, and Federal
branches and Federal agencies of foreign
banks, by the Office of the Comptroller of
the Currency;

“(11) member banks of the KFederal
Reserve System (other than national
banks), branches and agencies of foreign
banks (other than Federal branches, Fed-
eral agencies, and insured State branches
of foreign banks), commercial lending com-
panies owned or controlled by foreign
banks, and organizations operating under
section 25 or 25A of the Federal Reserve
Act, bank holding companies, and subsidi-

aries of bank holding companies (other
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than insured depository institutions), by

the Board; and
“(i11) banks insured by the Federal
Deposit Insurance Corporation (other than
members of the Federal Reserve System)
and insured State branches of foreign
banks, by the Board of Directors of the

Federal Deposit Insurance Corporation;

“(B) section 8 of the Federal Deposit In-
surance Act (12 U.S.C. 1818), by the Director
of the Office of Thrift Supervision, in the case
of a savings association the deposits of which
are insured by the Federal Deposit Insurance

Corporation and a savings and loan holding

company and to any subsidiary (other than a

bank or subsidiary of that bank); and

“(C) the Federal Credit Union Aect (12

U.S.C. 1751 et seq.), by the National Credit

Union Administration Board with respect to

any Federal credit union.

“(2) Except to the extent that enforcement of
the requirements imposed under this section 18 spe-
cifically committed to some other Federal agency
under paragraph (1), the Commission shall enforce

such requirements.
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“(3) The authority of the Commission under
this section shall be in addition to its existing au-
thority to enforce the securities laws.

“(h) Excrusions.—Notwithstanding any other pro-
b4 Y p

vision of this section, the requirements of this section shall

not apply to any loan—

“(1) insured, guaranteed, or administered by
the Secretary of Education, the Secretary of Aeri-
culture, the Secretary of Veterans Affairs, or the
Small Business Administration; or

“(2) made, insured, guaranteed, or purchased
by any person that is subject to the supervision of
the Farm Credit Administration, including the Fed-

eral Agricultural Mortgage Corporation.

“(1) DEFINITIONS.—For purposes of this section:

“(1) The term ‘asset-backed security’ has the
meaning given such term in section 229.1101(¢) of
title 17, Code of Federal Regulations, or any suc-
cessor thereto.

“(2) The term ‘Federal banking agencies’
means the Board of Governors of the Federal Re-
serve System, the Office of the Comptroller of the

Currency, the Office of Thrift Supervision, and the

Federal Deposit Insurance Corporation.
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“(3) The term ‘insured depository institution’
has the meaning given such term in section 3(¢) of
the Federal Deposit Insurance Act (12 U.S.C.
1813(¢)).

“(4) The term ‘securitization vehicle’ means a
trust, corporation, partnership, limited lhability enti-
ty, special purpose entity, or other structure that—

“(A) is the issuer, or is created by the
issuer, of pass-through certificates, participa-
tion certificates, asset-backed securities, or
other similar securities backed by a pool of as-
sets that includes loans; and

“(B) holds such loans.

“(5) The term ‘securitizer’ means the person
that transfers, conveys, or assigns, or causes the
transfer, conveyance, or assignment of, loans, includ-
ing through a special purpose vehicle, to any
securitization vehicle, excluding any trustee that
holds such loans for the benefit of the securitization
vehicle.”.

(b) STUDY ON RISK RETENTION.—

(1) STupY.—The Board, in coordination and
consultation with the Comptroller of the Currency,
the Office of Thrift Supervision, the Federal Deposit

Insurance Corporation, and the Securities and Ex-
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1 change Commission, shall conduct a study of the
2 combined impact by each individual class of asset-
3 backed security of—

4 (A) the new credit risk retention require-
5 ments contained in the amendment made by
6 subsection (a); and

7 (B) the Financial Accounting Statements
8 166 and 167 issued by the Financial Account-
9 ing Standards Board.

10 (2) REPORT.—Not later than 90 days after the
11 date of enactment of this title, the Board shall sub-
12 mit to Congress a report on the study conducted
13 under paragraph (1). Such report shall include stat-
14 utory and regulatory recommendations for elimi-
15 nating any negative impacts on the continued viabil-
16 ity of the asset-backed securitization markets and on
17 the availability of credit for new lending identified
18 by the study conducted under paragraph (1).

19 SEC. 1503. PERIODIC AND OTHER REPORTING UNDER THE

20 SECURITIES EXCHANGE ACT OF 1934 FOR
21 ASSET-BACKED SECURITIES.
22 Section 15(d) of Securities Exchange Act of 1934 (15

23 U.S.C. 780(d)) 1s amended—
24 (1) by inserting ““, other than securities of any

25 class of asset-backed security (as defined in section
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229.1101(¢) of title 17, Code of Federal Regula-
tions, or any successor thereto),” after “‘securities of
each class”;

(2) by inserting at the end the following: “The
Jommission may by rules and regulations provide
for the suspension or termination of the duty to file
under this subsection for any class of issuer of asset-
backed security upon such terms and conditions and
for such period or periods as it deems necessary or
appropriate in the public interest or for the protec-
tion of investors. The Commission may, for the pur-
poses of this subsection, classify issuers and pre-
seribe requirements appropriate for each class of
issuer of asset-backed security.”; and

(3) by inserting after the fifth sentence the fol-
lowing: “The Commission shall adopt regulations
under this subsection requiring each issuer of an
asset-backed security to disclose, for each tranche or
class of security, information regarding the assets
backing that security. In adopting regulations under
this subsection, the Commission shall set standards
for the format of the data provided by issuers of an
asset-backed security, which shall, to the extent fea-
sible, facilitate comparison of such data across secu-

rities in similar types of asset classes. The Commis-
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| sion shall require issuers of asset-backed securities
at a minimum to disclose asset-level or loan-level
data mnecessary for investors to independently per-
form due diligence. Asset-level or loan-level data
shall include data with unique identifiers relating to
loan brokers or originators, the nature and extent of
the compensation of the broker or originator of the
assets backing the security, and the amount of risk

retention of the originator or the securitizer of such

S O 0 N N B W

assets.”.

11 SEC. 1504. REPRESENTATIONS AND WARRANTIES IN ASSET-
12 BACKED OFFERINGS.

13 The Commission shall presceribe regulations on the
14 use of representations and warranties in the asset-backed

15 securities market that—

16 (1) require credit rating agencies to include in
17 reports accompanying credit ratings a description of
18 the representations, warranties, and enforcement
19 mechanisms available to investors and how they dif-
20 fer from representations, warranties, and enforce-
21 ment mechanisms in similar issuances; and

22 (2) require disclosure on fulfilled repurchase re-
23 quests across all trusts aggregated by originator, so
24 that investors may identify asset originators with
25 clear underwriting deficiencies.
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SEC. 1505. EXEMPTED TRANSACTIONS UNDER THE SECURI-

TIES ACT OF 1933.

(a) IN GENERAL.—Section 4 of the Securities Act of
1933 (15 U.S.C. 77d) 1s amended—

(1) by striking paragraph (5); and

(2) by redesignating paragraph (6) as para-
oraph (5).

(b) CONFORMING AMENDMENT.—Section
3(a)(4)(B)(vi1)(I) of the Securities Exchange Act of 1934
(15 U.S.C. 78¢(a)(4)(B)(vii)(I)) is amended by striking
“4(6)” and inserting “4(5)".

SEC. 1506. STUDY ON THE MACROECONOMIC EFFECTS OF
RISK RETENTION REQUIREMENTS.

(a) STUDY REQUIRED.—The Chairman of the Finan-
cial Services Oversight Council shall carry out a study on
the macroeconomic effects of the risk retention require-
ments under this subtitle, and the amendments made by
this subtitle, with emphasis placed on potential beneficial
effects with respect to stabilizing the real estate market.
Such study shall include—

(1) an analysis of the effects of risk retention
on real estate asset price bubbles, including a retro-
spective estimate of what fraction of real estate
losses may have been averted had such requirements

been in force in recent years;
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(2) an analysis of the feasibility of minimizing
real estate price bubbles by proactively adjusting the
percentage of risk retention that must be borne by
creditors and securitizers of real estate debt, as a
function of regional or national market conditions;

(3) a comparable analysis for proactively ad-
justing mortgage origination requirements;

(4) an assessment of whether such proactive ad-
justments should be made by an independent regu-
lator, or in a formulaic and transparent manner;

(5) an assessment of whether such adjustments
should take place independently or in concert with
monetary policy; and

(6) recommendations for implementation and
enabling legislation.

(b) REPORT.—Not later than the end of the 180-day
period beginning on the date of the enactment of this title,
the Chairman of the Financial Services Oversight Council
shall issue a report to the Congress containing any find-
ings and determinations made in carrying out the study

required under subsection (a).
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Subtitle G—Enhanced Dissolution
Authority
SEC. 1601. SHORT TITLE; PURPOSE.

(a) SHORT T1TLE.—This subtitle may be cited as the
“Dissolution Authority for Large, Interconnected Finan-
cial Companies Act of 2009,

(b) PURPOSE.—The purpose of this subtitle is to pro-
tect the financial system of the United States in times of
severe crisis by providing for the orderly resolution of
large, interconnected financial companies whose failure
could create, or increase, the risk of significant liquidity,
credit, or other financial problems spreading among finan-
clal mstitutions or markets and thereby threaten the sta-
bility of the overall financial system of the United States.
There shall be a strong presumption that resolution under
the bankruptey laws will remain the primary method of
resolving financial companies, and the authorities con-
tained in this subtitle will only be used in the most exigent
circumstances.

SEC. 1602. DEFINITIONS.

For purposes of this subtitle, the following definitions

shall apply:
(1) APPROPRIATE REGULATORY AGENCY.—
(A) CORPORATION AND COMMISSION.—The

term ‘“‘appropriate regulatory agency’ means—
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(1) the Corporation;

(i1) the Commission, if the financial
company, or an affiliate thereof, 1s a
broker or dealer registered with the Com-
mission under section 15(b) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
780(b) (other than an insured depository
institution)); and

(ii1) if the financial company or an af-
filiate of the financial company is an insur-
ance company (other than an insured de-
pository institution), the applicable State
insurance authority of the State in which
the insurance company is domiciled.

(B) RULES OF CONSTRUCTION.—More

than 1 agency may be an appropriate regu-

latory agency with respect to any given finan-

cial company. In such instances, the Commis-

sion shall be the appropriate regulatory agency

for purposes of section 1603 if the largest sub-

sidiary of the financial company is a broker or

dealer as measured by total assets as of the end

of the previous calendar quarter, the applicable

State insurance authority of the State in which

the insurance company is domiciled shall be the
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appropriate regulatory agency for purposes of
section 1603 if the financial company is an in-
surance company or if the largest subsidiary of
the financial company is an insurance company
as measured by total assets as of the end of the
previous calendar quarter, and otherwise the

Corporation shall be the appropriate regulatory

agency for purposes of section 1603.

(2) BRIDGE FINANCIAL COMPANY.—The term
“bridge financial company” means a new financial
company organized in accordance with section
1609(h) by the Corporation.

(3) COMMISSION.—The term “Commission”
means the Securities and Exchange Commission.

(44

(4) CORPORATION.—The term “Corporation”
means the Federal Deposit Insurance Corporation.
(5) COVERED FINANCIAL COMPANY.—The term
“covered financial company’” means a financial com-
pany for which a determination has been made pur-
suant to and in accordance with section 1603(b).
(6) COVERED SUBSIDIARY.—The term ‘‘covered

subsidiary”” means a subsidiary covered in paragraph

(NB)(v).
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CUSTOMER PROPERTY.—The term ‘‘cus-

tomer property” has the meaning ascribed to it in

the Securities Investor Protection Act of 1970.

(8)

FEDERALL RESERVE BOARD.—The term

“Federal Reserve Board” means the Board of Gov-

ernors of the Federal Reserve System.

(9) FINANCIAL COMPANY.—The term “‘financial

company’ means any company that—

(A) 1is incorporated or organized under

Federal law or the laws of any State;

HR 4173 RFS

(B) is—

(i) any bank holding company as de-
fined in section 2(a) of the Bank Holding
Company Act of 1956 (12 U.S.C.
1841(a));

(1) any company that has been sub-
jected to stricter prudential regulation
under section 1103;

(1i1) any insurance company;

(iv) any company predominantly en-
caged In activities that are financial in na-
ture or incidental thereto for purposes of
section 4(k) of the Bank Holding Company
Act of 1956 (12 U.S.C. 1843(k)) or activi-

ties that have been identified for stricter
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prudential standards under section 1103 of
this title; or
(v) any subsidiary of companies de-
seribed in clauses (i) through (iv) (other
than an insured depository institution or
any broker or dealer registered with the

Commission under section 15(b) of the Se-

curities Exchange Act of 1934 (15 U.S.C.

780(b)) that is a member of the Securities

Investor Protection Corporation);

(C) that is not a Farm Credit System in-
stitution chartered under and subject to the
provisions of the Farm Credit Act of 1971, as
amended (12 U.S.C. 2001 et seq.);

(D) that is not a Federal home loan bank,
the Federal National Mortgage Association, or
the Federal Home Lioan Morteage Corporation;
and

(E) 1s not an insured depository institution
(as defined in section 3(c¢) of the Federal De-
posit Insurance act), a Federal credit union or
a State-chartered credit union (as such terms
are defined in section 101 of the Federal Credit
Union Act), or a government-sponsored enter-

prise (as such term is defined in section 1004(f)
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of the Financial Institutions Reform, Recovery

and Enforcement Act of 1989 (12 U.S.C. 1811

note)).

(10) FunD.—The term “Fund” means the Sys-
temic Dissolution Fund established in accordance
with section 1609(n).

(11) INSURANCE COMPANY.—The term ‘“‘insur-

)

ance company’’ means any entity covered by a State
law designed specifically to deal with the rehabilita-
tion, liquidation, or insolvency of an insurance com-
pany.

(12) SECRETARY.—The term ‘“‘Secretary’” shall
mean the Secretary of the Treasury.

(13) STATE.—The term ‘“State” means any
State, commonwealth, territory, or possession of the
United States, the District of Columbia, the Com-
monwealth of Puerto Rico, the Commonwealth of the
Northern Mariana Islands, American Samoa, Guam,
and the United States Virgin Islands.

The terms ‘‘af-

(14) CERTAIN OTHER TERMS.
filiate”, “company’”’, “control”, “deposit”, ‘‘deposi-
tory institution”, “foreign bank”, “‘insured deposi-
tory institution”, and ‘“‘subsidiary” have the same
meanings as in section 3 of the Federal Deposit In-

surance Act (12 U.S.C. 1813).
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1 SEC. 1603. SYSTEMIC RISK DETERMINATION.

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

(a) WRITTEN RECOMMENDATION OF THE FEDERAL
RESERVE BOARD AND THE APPROPRIATE REGULATORY

AGENCY.—

(1) VOTE REQUIRED.—

(A) IN GENERAL.—At the request of the
Secretary, the Chairman of the Federal Reserve
Board, or the appropriate regulatory agency,
the Board and the appropriate regulatory agen-
¢y shall, or on their own initiative the Board
and the appropriate regulatory agency may,
consider whether to make the written rec-
ommendation provided for in paragraph (2)
with respect to a financial company.

(B) TWO-THIRDS AGREEMENT.—Any rec-
ommendation under subparagraph (A) shall be
made upon a vote of not less than two-thirds of
the members of the Federal Reserve Board then
serving and not less than two thirds of any
members of the board or commission then serv-
ing of the appropriate regulatory agency, as ap-
plicable.

(2) RECOMMENDATION REQUIRED.—Any writ-

ten recommendations made by the Federal Reserve
Board and the appropriate regulatory agency under
paragraph (1) shall contain the following:
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(A) A description of the effect that the de-
fault of the financial company would have on
economic conditions or financial stability in the
United States.

(B) A description of the effect that the de-
fault of the financial company would have on
economic conditions or financial stability for
low-income, minority, or underserved commu-
nities.

(C) A recommendation regarding the na-
ture and the extent of actions that the Board
and the appropriate regulatory agency rec-
ommend be taken under section 1604 regarding
the financial company.

(b) DETERMINATION BY THE SECRETARY.—Notwith-
standing any other provision of Federal law or the law
of any State, if, upon the written recommendation of the
Federal Reserve Board and the appropriate regulatory
agency as provided for in subsection (a)(1), the Secretary
(in consultation with the President) determines that—

(1) the financial company is in default or is in
danger of default;

(2) the failure of the financial company and its
dissolution under otherwise applicable Federal or

State law would have serious adverse effects on fi-
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nancial stability or economic conditions in the
United States; and
(3) any action under section 1604 would avoid
or mitigate such adverse effects, taking into consid-
eration the effectiveness of the action in mitigating
potential adverse effects on the financial system or
economic conditions, the cost to the general fund of
the Treasury, and the potential to increase moral
hazard on the part of creditors, counterparties, and
shareholders in the financial company,
then the Secretary must take action under section
1604(a), the Corporation must act in accordance with sec-
tion 1604(b), and the Corporation may take 1 or more
actions specified in section 1604 (¢) in accordance with the
requirements of that subsection, except that, prior to the
Secretary or Corporation taking any action under section
1604, the Federal Reserve Board or the appropriate Fed-
eral regulatory agency shall take action to avoid or miti-
cate potential adverse effects on low-income, minority, or
underserved communities affected by the failure of such
financial company.
(¢) DOCUMENTATION AND REVIEW.—
(1) IN GENERAL.—The Secretary shall—
(A) document any determination under

subsection (b); and
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1 (B) retain the documentation for review
2 under paragraph (2).

3 (2) GAO REVIEW.—The Comptroller General of
4 the United States shall review and report to the
5 Jongress on any determination under subsection (b),
6 including—

7 (A) the basis for the determination;

8 (B) the purpose for which any action was
9 taken pursuant thereto; and

10 (C) the likely effect of the determination
11 and such action on the incentives and conduct
12 of financial companies and their ecreditors,
13 counterparties, and shareholders.

14 (3) REPORT TO CONGRESS.—Within 48 hours
15 after a determination is made under subsection (b),
16 the Secretary shall provide written notice of the de-
17 termination to the Committee on Banking, Housing,
18 and Urban Affairs and the Committee on the Judici-
19 ary of the Senate and the Committee on Financial
20 Services and the Committee on the Judiciary of the
21 House of Representatives. The notice shall include a
22 description of the basis for the determination.
23 (d) DEFAULT OR IN DANGER OF DEFAULT.—For

24 purposes of subsection (b), a financial company shall be

25 considered to be in default or in danger of default if any
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I of the following conditions exist, as determined in accord-

2

O o0 9 N »n A~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

ance with that subsection:

SEC.

(1) A case has been, or likely will promptly be,
commenced with respect to the financial company
under title 11, United States Code.

(2) The financial company is ecritically under-
capitalized, as such term has been or may be defined
by the Federal Reserve Board.

(3) The financial company has incurred, or is
likely to incur, losses that will deplete all or substan-
tially all of its capital, and there is no reasonable
prospect for the company to avoid such depletion
without assistance under section 1604.

(4) The assets of the financial company are, or
are likely to be, less than its obligations to creditors
and others.

(5) The financial company 1is, or is likely to be,
unable to pay its obligations (other than those sub-
ject to a bona fide dispute) in the normal course of
business.

1604. DISSOLUTION; STABILIZATION.
(a) APPOINTMENT OF RECEIVER.—
(1) IN GENERAL.—Upon the Secretary making

a determination in accordance with section 1603(b),
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the Secretary shall appoint the Corporation as re-
ceiver for the covered financial company.

(2) TIME LIMIT ON RECEIVERSHIP AUTHOR-
ITY.—Any appointment of the Corporation as re-
ceiver under paragraph (1) shall terminate on the
date that is the end of the 1-year period beginning
on the date such appointment is made.

(3) EXTENSION OF TIME LIMIT.—The time
limit established in paragraph (2) may be extended
by the Secretary for up to 1 additional year if—

(A) the Corporation has not completed the
dissolution of the company within the time pro-
vided in paragraph (2); and

(B) the Secretary certifies in writing that
continuation of the receivership is necessary—

(1) to protect the best interests of the
taxpayers of the United States; and

(i1) to protect the stability of the fi-
nancial system and the economy of the

United States.

(4) FURTHER EXTENSION.—The time limit, as
extended in paragraph (3), may be extended for up
to 1 additional year if—

(A) the conditions of paragraph (3) are

met; and
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(B) the Corporation submits a report to
the Congress, no later than 60 days before the
receivership will expire under the extended limit
under paragraph (3), that describes in detail—
(1) the basis for the determination by
the Corporation that a second extension is
necessary; and
(i1) the specific plan of the Corpora-
tion for concluding the receivership before
the end of the proposed additional year.

(b) DISSOLUTION LIMITATIONS.

(1) IN GENERAL.—An insolvent financial com-
pany may be dissolved under this subtitle only if the
failure and dissolution of such company under title
11, United States Code, would be systemically desta-
bilizing, as determined by the appropriate Federal
regulatory agencies and the Secretary of the Treas-
ury (in consultation with the President) in accord-
ance with section 1603(b).

(2) LIQUIDATION.—A financial company that
comes within coverage of this subtitle for dissolution
shall be placed in liquidation, and the associated liq-
uidation costs shall be paid from the company’s as-
sets and borne by the shareholders and unsecured

creditors of such company.
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(3) ASSESSMENT FOR EXCESS LIQUIDATION

COSTS.—Any liquidation costs that exceed the
amount of liquidated assets of the company shall be
paid through assessments on large financial compa-
nies.

(¢) CONSULTATION.—The Corporation, as receiver—

(1) shall consult with the regulators of the cov-
ered financial company and its covered subsidiaries
for purposes of ensuring an orderly dissolution of
the covered financial company;

(2) may consult with, or wunder section
1609(a)(1)(B)(v) or section 1609(a)(1)(K) acquire
services of, any outside experts as appropriate to in-
form and aid the Corporation in the dissolution
process; and

(3) shall consult with the primary regulators of
any subsidiaries of the covered financial company
that are not covered subsidiaries as described in sec-
tion 1602(9)(B)(v) and coordinate with such regu-
lators regarding the treatment of such solvent sub-
sidiaries and the separate dissolution of any such in-
solvent subsidiaries under other governmental au-
thority, as appropriate.

(d) EMERGENCY STABILIZATION AFTER APPOINT-

25 MENT OF RECEIVER.—Upon the Secretary appointing the
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Corporation as receiver under subsection (a), the Corpora-
tion may, in its corporate capacity and as an agency of
the United States, with the approval of the Secretary and
subject to the conditions in subsections (f) through (g),
take the following actions under such terms and conditions
that the Corporation and the Secretary jointly deem ap-
propriate:

(1) Making loans to, or purchasing any debt ob-
ligation of, the covered financial company or any
covered subsidiary.

(2) Purchasing assets of the covered financial
company or any covered subsidiary directly or
through an entity established by the Corporation for
such purpose.

(3) Assuming or guaranteeing the obligations of
the covered financial company or any covered sub-
sidiary to one or more third parties.

(4) Taking a lien on any or all assets of the
covered financial company or any covered subsidiary,
including a first priority lien on all unencumbered
assets of the company or any covered subsidiary to
secure repayment of any transactions conducted
under this subsection.

(5) Selling or transferring all, or any part

thereof, of such acquired assets, liabilities, or obliga-
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tions of the covered financial company or any cov-
ered subsidiary.

(e) TREATMENT OF INSURANCE COMPANIES AND IN-

SURANCE COMPANY SUBSIDIARIES.—

(1) IN GENERAL.—Notwithstanding subsection
(a), if an insurance company covered by a State law
designed specifically to deal with the rehabilitation,
liquidation or insolvency of an insurance company is
a covered financial company or a subsidiary of a cov-
ered financial company, resolution of such insurance
company, and any subsidiary of such company, will
be conducted as provided under such State law.

(2) EXCEPTION FOR COVERED SUBSIDIARIES.—
The requirement of paragraph (1) shall not apply
with respect to any covered subsidiary of such an in-
surance company, that is not itself an insurance
company.

(3) BACKUP AUTHORITY.—Notwithstanding
paragraph (1), with respect to a covered financial
company described under paragraph (1), if, after the
end of the 60-day period beginning on the date a de-
termination i1s made under section 1603(b) with re-
spect to such company, the appropriate regulatory
agency has not filed the appropriate judicial action

in the appropriate State court to place such com-
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pany into dissolution under the State’s laws and re-
quirements, the Corporation shall have the authority
to stand 1n the place of the appropriate regulatory
agency and file the appropriate judicial action in the
appropriate State court to place such company into
dissolution under the State’s laws and requirements.

(f) MANDATORY TERMS AND CONDITIONS FOR ALL

The Corporation as receiver is

authorized to take the stabilization actions listed in sub-

10 section (d) only if—

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(1) the Secretary and the Corporation deter-
mine that such action is necessary for the purpose
of financial stability and not for the purpose of pre-
serving the covered financial company;

(2) the Corporation ensures that the share-
holders of a covered financial company do not re-
ceive payment until after all other claims are fully
paid;

(3) the Corporation ensures that any funds
from taxpayers shall be repaid as part of the resolu-
tion process before payments are made to creditors;

(4) the Corporation ensures that unsecured
creditors bear losses;

(5) the Corporation ensures that management

responsible for the failed condition of the covered fi-
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nancial company is removed (if such management
has not already been removed at the time the Cor-
poration is appointed as receiver); and

(6) the Corporation ensures that the members
of the board of directors (or body performing similar
functions) responsible for the failed condition of the
covered financial company are removed (if such
members have not already been removed at the time
the Corporation is appointed as receiver).

(2) RECOUPMENT OF FUNDS EXPENDED FOR SYS-

TEMIC STABILIZATION PURPOSES.—Amounts expended

from the Fund by the Corporation under this section shall

be repaid in full to the Fund only from the following
sources:

(1) DISSOLUTION PROCESS.—Amounts attrib-

utable to the proceeds of the sale of, or income from,

the assets of the covered financial company.

If the sources

(2) INDUSTRY ASSESSMENTS.
described in paragraph (1) are insufficient to repay
the amount of the stabilization action in full, the dif-
ference shall be recouped through assessments on fi-
nancial companies 1n accordance with section

1609(0).
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SEC. 1605. JUDICIAL REVIEW.

If a receiver is appointed in accordance with section
1604, the covered financial company may, not later than
30 days thereafter, bring an action in the United States
district court for the judicial district in which the home
office of such covered financial company is located, or in
the United States District Court for the District of Colum-
bia, for an order requiring that the receiver be removed,
and the court shall, upon the merits, dismiss such action
or direct the receiver to be removed. Review of such an
action shall be limited to the appointment of a receiver
under section 1604.

SEC. 1606. DIRECTORS NOT LIABLE FOR ACQUIESCING IN
APPOINTMENT OF RECEIVER.

The members of the board of directors (or body per-
forming similar functions) of a covered financial company
shall not be liable to the covered financial company’s
shareholders or creditors for acquiescing in or consenting
in good faith to—

(1) the Secretary’s appointment of the Corpora-
tion as receiver for the covered financial company
under section 1604; or

(2) an acquisition, combination, or transfer of

assets or labilities under section 1609.
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SEC. 1607. TERMINATION AND EXCLUSION OF OTHER AC-

TIONS.

(a) TERMINATION AND KEXCLUSION OF BANK-
RUPTCY.—The Corporation’s acting as receiver for a cov-
ered financial company under this subtitle shall imme-
diately, and by operation of law, terminate any case com-
menced with respect to the covered financial company
under title 11, United States Code, or any proceeding
under any State insolvency law with respect to the covered
financial company, and no such case or proceeding may
be commenced with respect to the covered financial com-
pany at any time while the Corporation acts as receiver
for the covered financial company.

(b) CONVERSION TO BANKRUPTCY.—

(1) CONVERSION.—The Corporation may at any
time, with the approval of the Secretary and after
consulting with the Council, convert the receivership
of a covered financial company to a proceeding
under chapter 7 or 11 of title 11, United States
Code, by filing a petition against the covered finan-
cial company under section 303(m) of such title. The
Corporation may serve as the trustee for the covered
financial company in bankruptcy.

(2) BRIDGE FINANCIAL COMPANY.—The Cor-
poration’s exercise of authority under paragraph (1)
shall not affect any powers or duties of the Corpora-
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tion with regard to any bridge financial company es-

tablished under section 1609(h).

(¢) REPORTING TO THE CONGRESS.

(1) IN GENERAL.—

(A) INITIAL REPORT.—Upon the appoint-
ment of the Corporation as receiver under sec-
tion 1604(a), the Corporation shall issue a re-
port on the issue described under paragraph
(3)(A).

(B) CONTINUING REPORTS.—At the end of
each 180-day period after the appointment of
the Corporation as receiver under section
1604(a), and continuing while the Corporation
is acting as receiver, the Corporation shall issue
a report on the issues desceribed under subpara-
oraphs (A) through (C) of paragraph (3).

(2) COMMITTEES TO RECEIVE REPORTS.—Re-

ports issued under this subsection shall be issued to
the Committee on Banking, Housing, and Urban Af-
fairs and the Committee on the Judiciary of the
Senate and the Committee on Financial Services and
the Committee on the Judiciary of the House of

Representatives.

(3) REPORTING ISSUES.—
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(A) Why the receivership should continue
instead of converting the receivership into a
proceeding under chapter 7 or 11 of title 11,
United States Code.

(B) The extent to which unsecured credi-
tors are likely to receive at least as much as
they would receive if the receivership of the cov-
ered financial company was converted to a case
under chapter 7 of title 11, United States Code.

(C) An explanation of each instance where
the Corporation as receiver of a covered finan-
clal company waived the requirement of 12
CKFR Part 366 with respect to conflicts of inter-
est by any person in the private sector who was
retained to provide services to the Corporation

in connection with such receivership.

SEC. 1608. RULEMAKING.

The Corporation may, after following the notice and
comment rulemaking requirements under the Administra-
tive Procedure Act, prescribe such regulations as the Cor-
poration considers necessary or appropriate to implement
the provisions of this title.

SEC. 1609. POWERS AND DUTIES OF CORPORATION.

(a) POWERS AND AUTHORITIES.—

(1) GENERAL POWERS.—
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(A) SUCCESSOR TO COVERED FINANCIAL

COMPANY.—The Corporation shall, upon ap-

pointment as receiver for a covered financial

company under section 1604, and by operation

of law, succeed to—

(1) all rights, titles, powers, and privi-
leges of the covered financial company, and
of any stockholder, member, officer, or di-
rector of such institution with respect to
the covered financial company and the as-
sets of the covered financial company; and

(i1) title to the books, records, and as-
sets of any previous receiver or other legal
custodian of such covered financial com-
pany.

(B) OPERATE THE COVERED FINANCIAL

COMPANY.—The Corporation as receiver for a

covered financial company may—

HR 4173 RFS

(1) take over the assets of and operate
the covered financial company with all the
powers of the members or sharecholders,
the directors, and the officers of the cov-
ered financial company and conduct all

business of the covered financial company;
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(i1) collect all obligations and money
due the covered financial company;

(ii1) perform all functions of the cov-
ered financial company in the name of the
covered financial company;

(iv) preserve and conserve the assets
and property of the covered financial com-
pany; and

(v) provide by contract for assistance
in fulfilling any function, activity, action,
or duty of the Corporation as receiver.

(C) FUNCTIONS OF COVERED FINANCIAL

COMPANY’S OFFICERS, DIRECTORS, AND SHARE-

HOLDERS.

HR 4173 RFS

(1) IN GENERAL.—The Corporation
may provide for the exercise of any fune-
tion by any member or stockholder, diree-
tor, or officer of any covered financial com-
pany for which the Corporation has been
appointed as receiver under this section.

(1) PRESUMPTION.—There shall be a
strong presumption that the Corporation,
as receiver, will remove management re-
sponsible for the failed condition of the

covered financial company (if such man-
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agement has not already been removed at

the time the Corporation is appointed as

receiver).

(D) ADDITIONAL POWERS AS RECEIVER.—
The Corporation may, as receiver, and subject
to all legally enforceable and perfected security
interests, place the covered financial company
in liquidation and proceed to realize upon the
assets of the covered financial company in such
manner as the Corporation deems appropriate,
including through the sale of assets, the trans-
fer of assets to a bridge financial company es-
tablished under subsection (h), or the exercise
of any other rights or privileges granted to the
receiver under this section.

(E) ORGANIZATION OF NEW COMPANIES.—
The Corporation as receiver may organize a
bridge financial company under subsection (h).

(F) MERGER; TRANSFER OF ASSETS AND

LIABILITIES.

(1) IN GENERAL.—Subject to clause
(i1), the Corporation as receiver may—
(I) merge the covered financial

company with another company; or
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(GV]

(IT) transfer any asset or lability
of the covered financial company (in-
cluding assets and labilities associ-
ated with any trust or custody busi-
ness) without obtaining any approval,
assignment, or consent with respect to
such transfer.

(1)) FEDERAL AGENCY APPROVAL;

ANTITRUST REVIEW.—

(I) IN GENERAL.—If a trans-
action described in clause (i) requires
approval by a Federal agency, the
transaction may not be consummated
before the 5th calendar day after the
date of approval by the Federal agen-
cy responsible for such approval with
respect thereto. If, in connection with
any such approval, a report on com-
petitive factors is required, the Ked-
eral agency responsible for such ap-
proval shall promptly notify the Attor-
ney General of the proposed trans-
action and the Attorney General shall
provide the required report within 10

days of the request. If notification
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under section 7A of the Clayton Act is
required with respect to such trans-
action, then the required waiting pe-
riod shall end on the 15th day after
the date on which the Attorney Gen-
eral and the Federal Trade Commis-
sion receive such notification, unless
the waiting period is terminated ear-
lier under subsection (b)(2) of such
section, or is extended pursuant to
subsection (e)(2) of such section.

(IT1) EMERGENCY.—If the Sec-
retary in consultation with the Chair-
man of the KFederal Reserve Board
has found that the Corporation must
act immediately to prevent the prob-
able failure of the covered financial
company involved, the approval and
prior notification referred to in sub-
clause (I) shall not be required and
the transaction may be consummated
immediately by the Corporation. The
preceding sentence shall not otherwise
modify, impair, or supercede the oper-

ation of any of the antitrust laws (as
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defined in subsection (a) of the first
section of the Clayton Act, except that
such term includes section 5 of the
Federal Trade Commission Act to the
extent that such section 5 relates to
unfair methods of competition).

(G) PAYMENT OF VALID OBLIGATIONS.—
The Corporation, as receiver, shall, to the ex-
tent funds are available, pay all valid obliga-
tions of the covered financial company that are
due and payable at the time of the appointment
of the Corporation as receiver in accordance
with the prescriptions and limitations of this
title.

(H) SUBPOENA AUTHORITY.—

(i) IN GENERAL.—The Corporation
may, for purposes of carrying out any
power, authority, or duty with respect to a
covered financial company (including deter-
mining any claim against the covered fi-
nancial company and determining and real-
izing upon any asset of any person in the
course of collecting money due the covered
financial company), exercise any power es-

tablished under section 8(n) of the Federal
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Deposit Insurance Act as if the covered fi-
nancial company were an insured deposi-
tory institution.

(1) RULE OF CONSTRUCTION.—This
section shall not be construed as limiting
any rights that the Corporation, in any ca-
pacity, might otherwise have to exercise
any powers described in clause (1) under

any other provision of law.

(I) INCIDENTAL POWERS.—The Corpora-

tion, as receiver, may—

(1) exercise all powers and authorities
specifically granted to receivers under this
section and such incidental powers as shall
be necessary to carry out such powers; and

(11) take any action authorized by this
section, which the Corporation determines
1s in the best interests of the covered fi-
nancial company, its customers, its credi-
tors, its counterparties, or the stability of
the financial system.

(J) UTILIZATION OF PRIVATE SECTOR.—In

carrying out its responsibilities in the manage-

ment and disposition of assets from a covered

financial company, the Corporation, as receiver,
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may utilize the services of private persons, in-
cluding real estate and loan portfolio asset
management, property management, auction
marketing, legal, and brokerage services, if such
services are available in the private sector and
the Corporation determines utilization of such
services 18 practicable, efficient, and cost effec-
tive.

(K) SHAREHOLDERS AND CREDITORS OF
COVERED  FINANCIAL  COMPANY.—Notwith-
standing any other provision of law, the Cor-
poration as receiver for a covered financial com-
pany pursuant to this section and its succes-
sion, by operation of law, to the rights, titles,
powers, and privileges deseribed n subpara-
oraph (A) shall terminate all rights and claims
that the stockholders and creditors of the cov-
ered financial company may have against the
assets of the covered financial company or the
Corporation arising out of their status as stock-
holders or creditors, except for their right to
payment, resolution, or other satisfaction of
their claims, as permitted under this section.
The Corporation shall ensure that shareholders

and unsecured creditors bear losses, consistent
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with the priority of claims provisions in section
1609(b).

(L) COORDINATION WITH FOREIGN FINAN-
CIAL AUTHORITIES.—The Corporation as re-
ceiver for a covered financial company shall co-
ordinate with the appropriate foreign financial
authorities regarding the dissolution of subsidi-
aries of the covered financial company that are
established in a country other than the United
States.

(M) APPOINTMENT OF CONSUMER PRIVACY
ADVISOR.—

(1)  ApPPOINTMENT.—Upon the ap-
pointment of the Corporation as receiver
under section 1604(a), the Corporation

shall appoint a Consumer Privacy Advisor.

(i1) DuTies.—The Consumer Privacy
Advisor appointed under clause (i) shall
advise the Corporation with respect to—
(I) the covered financial com-
pany’s consumer privacy policies;
(IT) the potential losses or gains

of privacy to consumers upon any

sale, lease, or other transfer of mate-
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rial assets of the covered financial
company;

(III) the potential costs or bene-
fits to consumers upon any sale, lease,
or other transfer of material assets of
the covered financial company; and

(IV) the potential alternatives
that would mitigate potential privacy
loses or potential costs to consumers.

(2) AUTHORITY OF CORPORATION TO DETER-

(A) IN GENERAL.—The Corporation may,
as receiver, determine claims in accordance with
the requirements of this subsection and regula-

tions prescribed under paragraph (3).

(B) NOTICE REQUIREMENTS.—The re-
ceiver, in any case involving the liquidation or
winding up of the affairs of a covered financial
company, shall—

(1) promptly publish a notice to the
covered financial company’s creditors to
present their claims, together with proof,
to the receiver by a date specified in the
notice which shall be not less than 90 days

after the publication of such notice; and
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(i) republish such notice approxi-
mately 1 month and 2 months, respec-
tively, after the publication under clause

(i).

(C) MAILING REQUIRED.—The receiver
shall mail a notice similar to the notice pub-
lished under subparagraph (B)(i) at the time of
such publication to any creditor shown on the
covered financial company’s books—

(1) at the creditor’s last address ap-
pearing in such books; or

(i) upon discovery of the name and
address of a claimant not appearing on the
covered financial company’s books, within

30 days after the discovery of such name

and address.

(3) RULEMAKING AUTHORITY RELATING TO DE-

TERMINATION OF CLAIMS.

(A) IN GENERAL.—Subject to subsection
(b), the Corporation shall, after following the
notice and comment rulemaking requirements
under the Administrative Procedure Act, pre-
scribe rules and regulations regarding the al-
lowance or disallowance of claims by the Cor-

poration and providing for administrative deter-
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mination of claims and review of such deter-

mination.

(B) Ex1STING RULES.—The Corporation
may elect to use the regulations adopted pursu-
ant to the provisions of section 11 of the Fed-
eral Deposit Insurance Act with respect to the
determination of claims for a covered financial
company as 1if the covered financial company
were an insured depository institution.

(4) PROCEDURES FOR DETERMINATION OF

(A) DETERMINATION PERIOD.—

(1) IN GENERAL.—Before the end of

the 180-day period beginning on the date
any claim against a covered financial com-
pany is filed with the Corporation as re-
ceiver, the Corporation shall determine
whether to allow or disallow the claim and
shall notify the claimant of any determina-
tion with respect to such claim.

(i1) EXTENSION OF TIME.—The period
described in clause (1) may be extended by
a written agreement between the claimant

and the Corporation.

HR 4173 RFS



O o0 N N Bk W =

O TN NG I N T NG N NG I NG R N e T e e T e T e e T
[ T NG O N N = = NN - BN B o) W ) B ~S O T NO S e

359

(111) MAILING OF NOTICE SUFFI-
CIENT.—The requirements of clause (i)
shall be deemed to be satisfied if the notice
of any determination with respect to any
claim is mailed to the last address of the
claimant which appears—

(I) on the covered financial com-
pany’s books;

(IT) in the claim filed by the
claimant; or

(IIT) in documents submitted in
proof of the claim.

(iv) CONTENTS OF NOTICE OF DIS-
ALLOWANCE.—If any claim filed under
clause (1) is disallowed, the notice to the
claimant shall contain—

(I) a statement of each reason
for the disallowance; and

(IT) the procedures available for
obtaining agency review of the deter-
mination to disallow the claim or judi-

cial determination of the claim.
(B) ALLOWANCE OF PROVEN CLAIM.—The
Corporation shall allow any claim received on or

before the date specified in the notice published
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under paragraph (2)(B)(i) by the Corporation
from any claimant which is proved to the satis-
faction of the Corporation.
(C) DISALLOWANCE OF CLAIMS FILED
AFTER END OF FILING PERIOD.—

(1) IN GENERAL.—Except as provided
in clause (i1), claims filed after the date
specified in the mnotice published under
paragraph (2)(B)(i) shall be disallowed
and such disallowance shall be final.

(1) CERTAIN EXCEPTIONS.—Clause

(i) shall not apply with respect to any
claim filed by any claimant after the date
specified in the mnotice published under
paragraph (2)(B)(i) and such claim may
be considered by the receiver if—

(I) the claimant did not receive
notice of the appointment of the re-
ceiver 1n time to file such claim before
such date; and

(IT) such claim is filed in time to
permit payment of such claim.

(D) AUTHORITY TO DISALLOW CLAIMS.

(1) IN GENERAL.—The Corporation

may disallow any portion of any claim by

HR 4173 RFS
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a creditor or claim of security, preference,

or priority which is not proved to the satis-

faction of the Corporation.

SECURED CREDITORS.

(1) PAYMENTS TO LESS THAN FULLY

In the case of a

claim of a creditor against a covered finan-

cial company which is secured by any prop-

erty

or other asset of such covered finan-

cial company, the receiver—

this

to—

(I) may treat the portion of such
claim which exceeds an amount equal
to the fair market value of such prop-
erty or other asset as an unsecured
claim against the covered financial
company; and

(IT) may not make any payment
with respect to such unsecured por-
tion of the claim other than in connec-
tion with the disposition of all claims
of unsecured creditors of the covered
financial company.

(11) EXCEPTIONS.—No provision of

paragraph shall apply with respect
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(I) any extension of credit from
any Federal Reserve bank, or the Cor-
poration, to any covered financial
company; or

(IT) subject to clause (i), any le-
eally enforceable or perfected security
interest in the assets of the covered fi-
nancial company securing any such
extension of credit.
(iv) PAYMENTS TO FULLY SECURED

CREDITORS.—Notwithstanding any other

provision of law, in any receivership of a
covered financial company in  which
amounts realized from the dissolution are
msufficient  to satisfy completely any
amounts owed to the United States or to
the Fund, as determined in the receiver’s
sole discretion, an allowed claim under a
legally enforceable or perfected security in-
terest in assets of the covered financial
company arising under a qualified financial
contract (as defined wunder subsection
(¢)(8)(D)(1)) with an original term of 30
days or less (except that, for a contract for

a term linked to a calendar month, the
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original term must be less than 1 calendar
month), secured by collateral other than
securities 1issued by the United States
Treasury, the Board of Governors of the
Federal Reserve System, any agency of the
United States, any Federal Reserve bank,
or any Government Sponsored Enterprise,
that became a legally enforceable or per-
fected security interest after the date of
the enactment of this clause, and that is
not a security interest of the Federal Gov-
ernment in any of the assets of the covered
financial company in receivership may be
treated as an wunsecured claim in the
amount specified under clause (v) as nec-
essary to satisfy any amounts owed to the
United States or to the Fund. Any balance
of such claim that is treated as an unse-
cured claim under this subparagraph shall
be paid as a general liability of the covered
financial company. This clause shall not
apply with respect to debt obligations se-
cured by real property. This clause may
only be implemented with respect to se-

cured creditors if, as a result of the dis-
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solution of the covered financial company,
no funds are available to satisfy, in whole
or in part, any claims of unsecured credi-
tors or shareholders.

(v) AMOUNT SPECIFIED.—For pur-
poses of clause (iv), the amount specified
under this clause, in the case of a secured
creditor, is the amount of up to 10 per-
cent.

(E) NO JUDICIAL: REVIEW OF DETERMINA-

TION PURSUANT TO SUBPARAGRAPI (D).—No

court may review the Corporation determination

pursuant to subparagraph (D) to disallow a

claim.

HR 4173 RFS

(F) LEGAL EFFECT OF FILING.—

(1) STATUTE OF LIMITATION
TOLLED.—For purposes of any applicable
statute of limitations, the filing of a claim
with the Corporation shall constitute a
commencement of an action.

(1) NO PREJUDICE TO OTHER AC-
TIONS.—Subject to paragraph (9), the fil-
ing of a claim with the Corporation shall
not prejudice any right of the claimant to

continue any action which was filed before
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the appointment of the Corporation as re-
ceiver for the covered financial company.
(5) PROVISION FOR JUDICIAL DETERMINATION
OF CLAIMS.—
(A) IN GENERAL.—Before the end of the
60-day period beginning on the earlier of—

(1) the end of the period described in
paragraph (4)(A)(1) (or, if extended by
agreement of the Corporation and the
claimant, the period deseribed in para-
oraph (4)(A)(11)) with respect to any claim
against a covered financial company for
which the Corporation is receiver; or

(i1) the date of any notice of disallow-
ance of such claim pursuant to paragraph
(4)(A) (1),

the claimant may file suit on a claim (or con-
tinue an action commenced before the appoint-
ment of the receiver) in the district or terri-
torial court of the United States for the district
within which the covered financial company’s
principal place of business is located or the
United States District Court for the District of
Columbia (and such court shall have jurisdic-

tion to hear such claim).

HR 4173 RFS
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(B) STATUTE OF LIMITATIONS.—If any
claimant fails to file suit on such claim (or con-
tinue an action commenced before the appoint-
ment of the receiver) before the end of the 60-
day period described in subparagraph (A), the
claim shall be deemed to be disallowed (other
than any portion of such claim which was al-
lowed by the receiver) as of the end of such pe-
riod, such disallowance shall be final, and the
claimant shall have no further rights or rem-

edies with respect to such claim.

(6) EXPEDITED DETERMINATION OF CLAIMS.

(A) ESTABLISHMENT REQUIRED.—The
Corporation shall establish a procedure for ex-
pedited relief outside of the routine claims proc-
ess established under paragraph (4) for claim-
ants who—

(1) allege the existence of legally valid
and enforceable or perfected security inter-
ests n assets of any covered financial com-
pany for which the Corporation has been
appointed as receiver; and

(i1) allege that irreparable injury will
occur 1f the routine claims procedure is fol-

lowed.

HR 4173 RFS
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(B) DETERMINATION PERIOD.—Before the
end of the 90-day period beginning on the date
any claim is filed in accordance with the proce-
dures established pursuant to subparagraph
(A), the Corporation shall—

(1) determine—
(I) whether to allow or disallow
such claim; or
(IT) whether such claim should be
determined pursuant to the proce-
dures established pursuant to para-
eraph (4); and
(1) notify the claimant of the deter-
mination, and if the claim is disallowed,
provide a statement of each reason for the
disallowance and the procedure for obtain-
ing judicial determination.

(C) PERIOD FOR FILING OR RENEWING
SUIT.—Any claimant who files a request for ex-
pedited relief shall be permitted to file a suit,
or to continue such a suit filed before the ap-
pointment of the Corporation as receiver, seek-
ing a determination of the claimant’s rights
with respect to such security interest after the

earlier of—
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(1) the end of the 90-day period begin-
ning on the date of the filing of a request
for expedited relief; or
(i) the date the Corporation denies
the claim.

(D) STATUTE OF LIMITATIONS.—If an ac-

tion described in subparagraph (C) is not filed,
or the motion to renew a previously filed suit is
not made, before the end of the 30-day period
beginning on the date on which such action or
motion may be filed in accordance with sub-
paragraph (B), the claim shall be deemed to be
disallowed as of the end of such period (other
than any portion of such claim which was al-
lowed by the receiver), such disallowance shall
be final, and the claimant shall have no further
richts or remedies with respect to such claim.
(E) LEGAL EFFECT OF FILING.—

(1) STATUTE OF LIMITATION
TOLLED.—For purposes of any applicable
statute of limitations, the filing of a claim
with the receiver shall constitute a com-
mencement of an action.

(11) NO PREJUDICE TO OTHER AC-

TIONS.—Subject to paragraph (9), the fil-

HR 4173 RFS



O o0 N N W B W =

[\© TN NG T N T NG I NG I NS B e e T e e T e T e e T
[ T N U N N = = N R - BN B e ) W ) LR ~S O I NO B e

369
ing of a claim with the receiver shall not
prejudice any right of the claimant to con-
tinue any action which was filed before the
appointment of the Corporation as receiver
for the covered financial company.

(7) AGREEMENTS AGAINST INTEREST OF THE
RECEIVER.—No agreement that tends to diminish or
defeat the interest of the Corporation as receiver in
any asset acquired by the receiver under this section
shall be valid against the receiver unless such agree-
ment is in writing and executed by an authorized of-
ficer or representative of the covered financial com-
pany.

(8) PAYMENT OF CLAIMS.

(A) IN GENERAL.—The Corporation as re-
ceiver may, in its discretion and to the extent
funds are available, pay creditor claims, in such
manner and amounts as are authorized under
this section, which are—

(1) allowed by the receiver;

(i1) approved by the Corporation pur-
suant to a final determination pursuant to
paragraph (6); or

(iii) determined by the final judgment

of any court of competent jurisdiction.
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(B)  PAYMENT OF DIVIDENDS  ON

CLAIMS.

The receiver may, in the receiver’s
sole disceretion and to the extent otherwise per-
mitted by this section, pay dividends on proven
claims at any time, and no liability shall attach
to the Corporation (in the Corporation’s capac-
ity as receiver), by reason of any such payment,
for failure to pay dividends to a claimant whose
claim 1s not proved at the time of any such pay-
ment.

(C) RULEMAKING AUTHORITY OF COR-
PORATION.—The Corporation may prescribe
such rules, including definitions of terms, as it
deems appropriate to establish a single uniform
interest rate for, or to make payments of post
isolvency interest to creditors holding proven
claims against the receivership estates of a cov-
ered financial company following satisfaction by
the receiver of the principal amount of all cred-
itor claims.

(9) SUSPENSION OF LEGAL ACTIONS.—

(A) IN GENERAL.—After the appointment

of the Corporation as receiver for a covered fi-
nancial company, the Corporation may request

a stay for a period not to exceed 90 days in any
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noncriminal judicial action or proceeding to
which such covered financial company is or be-
comes a party.

(B) GRANT OF STAY BY ALL COURTS RE-
QUIRED.—Upon receipt of a request by the Cor-
poration pursuant to subparagraph (A) for a
stay of any non-criminal judicial action or pro-
ceeding in any court with jurisdiction of such
action or proceeding, the court shall grant such

stay as to all parties.

(10) ADDITIONAL RIGHTS AND DUTIES.

(A) PRIOR FINAL ADJUDICATION.—The
Corporation  shall  abide by any final
unappealable judgment of any court of com-
petent jurisdiction which was rendered before
the appointment of the Corporation as receiver.

(B) RIGHTS AND REMEDIES OF RE-
CEIVER.—In the event of any appealable jude-
ment, the Corporation as receiver shall—

(1) have all the rights and remedies
available to the covered financial company
(before the appointment of the receiver
under section 1604) and the Corporation,
including but not limited to removal to

Federal court and all appellate rights; and

HR 4173 RFS
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(11) not be required to post any bond
in order to pursue such remedies.

(C) NO ATTACHMENT OR EXECUTION.—No
attachment or execution may issue by any court
upon assets in the possession of the receiver.

(D) LIMITATION ON JUDICIAL REVIEW.—
Except as otherwise provided in this subsection,
no court shall have jurisdiction over—

(i) any claim or action for payment
from, or any action seeking a determina-
tion of rights with respect to, the assets of
any covered financial company for which
the Corporation has been appointed re-
ceiver, including any assets which the Cor-
poration may acquire from itself as such
receiver; or

(i) any claim relating to any act or
omission of such covered financial company

or the Corporation as receiver.

(E) DISPOSITION OF ASSETS.—In exer-
cising any right, power, privilege, or authority
as receiver in connection with any covered fi-
nancial company for which the Corporation is

acting as receiver under this section, the Cor-

poration shall, to the greatest extent prac-
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ticable, conduct its operations in a manner

which

(1) maximizes the net present value
return from the sale or disposition of such
assets;

(i) minimizes the amount of any loss
realized in the resolution of cases;

(ii1) minimizes the cost to the general
fund of the Treasury;

(iv) mitigates the potential for serious
adverse effects to the financial system and
the United States economy;

(v) ensures timely and adequate com-
petition and fair and consistent treatment
of offerors; and

(vi) prohibits discrimination on the
basis of race, sex, or ethnic groups in the
solicitation and consideration of offers.

(11) STATUTE OF LIMITATIONS FOR ACTIONS
BROUGHT BY RECEIVER.—

(A) IN GENERAL.—Notwithstanding any

provision of any contract, the applicable statute

of limitations with regard to any action brought

by the Corporation as receiver shall be—
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(1) in the case of any contract claim,
the longer of—
(I) the 6-year period beginning
on the date the claim accrues; or
(IT) the period applicable under
State law; and
(i1) 1n the case of any tort claim, the
longer of—
(I) the 3-year period beginning
on the date the claim accrues; or
(IT) the period applicable under
State law.
(B) DETERMINATION OF TIHE DATE ON

WHICH A CLAIM ACCRUES.

For purposes of
subparagraph (A), the date on which the stat-
ute of limitations begins to run on any claim
described in such subparagraph shall be the
later of—
(1) the date of the appointment of the
Corporation as receiver under this title; or
(i1) the date on which the cause of ac-
tion accrues.
(C) REVIVAL OF EXPIRED STATE CAUSES

OF ACTION.—

HR 4173 RFS
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(1) IN GENERAL.—In the case of any
tort claim described in clause (i1) for which
the statute of limitation applicable under
State law with respect to such claim has
expired not more than 5 years before the
appointment of the Corporation as re-
ceiver, the Corporation may bring an ac-
tion as receiver on such claim without re-
card to the expiration of the statute of lim-
itation applicable under State law.

(1) CLAIMS DESCRIBED.—A  tort
claim referred to in clause (1) is a claim
arising from fraud, itentional misconduct
resulting in unjust enrichment, or inten-
tional misconduct resulting in substantial

loss to the covered financial company.

(A) IN GENERAL.—The Corporation, as re-

ceiver for any covered financial company, may

avoid a transfer of any interest of an institution

affiliated party, or any person who the Corpora-

tion determines is a debtor of the covered finan-

cial company, in property, or any obligation in-

curred by such party or person, that was made

within 5 years of the date on which the Cor-

HR 4173 RFS
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poration was appointed receiver if such party or
person voluntarily or involuntarily made such
transfer or incurred such liability with the in-
tent to hinder, delay, or defraud the covered fi-

nancial company or the Corporation.

(B)  PREFERENTIAL  TRANSFERS.—The
Corporation as receiver for any covered finan-
cial company may avoid a transfer of an inter-
est of the covered financial company in property
that—

(1) was made to or for the benefit of
a creditor;

(1) was made for or on account of an
antecedent debt that was owed by the cov-
ered financial company before the transfer
was made;

(i11) was made while the covered fi-
nancial company was insolvent;

(iv) was made—

(I) on or within 90 days before
the date on which the Corporation
was appointed receiver; or

(IT) between 90 days and one
year before the date that the Corpora-

tion was appointed receiver, if such
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creditor at the time of the transfer
was an insider, as that term is defined
in section 101(31) of title 11, United
States Code; and
(v) enables such creditor to receive
more than such creditor would receive in
the liquidation of the covered financial
company if—
(I) the transfer had not been
made; and
(IT) such creditor received pay-
ment of such debt to the extent pro-
vided by the provisions of this sub-
title.

(C) POST-RECEIVERSHIP TRANSACTIONS.

The Corporation as receiver for any covered fi-

nancial company may avoid a transfer of prop-

erty of the receivership that occurred after the

Corporation was appointed receiver that was

not authorized under this title.

(D) RIGHT OF RECOVERY.—To the extent

that a transfer is avoided under subparagraph

(A), (B) or (C), the Corporation may recover,

for the benefit of the covered financial com-
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pany, the property transferred or, if a court so
orders, the value of such property from—

(1) the initial transferee of such trans-
fer or the entity for whose benefit such
transfer was made; or

(i) any immediate or mediate trans-
feree of any such initial transferee.

(E) RIGHTS OF TRANSFEREE OR OBLI-
GEE.—The Corporation may not recover under
subparagraph (D)(11)—

(1) from a transferee that takes for
value, including satisfaction or securing of
a present or antecedent debt, in good faith,
and without knowledge of the violability of
the transfer avoided; or

(11) any immediate or mediate good
faith transferee of such transferee.

(F) DEFENSES.—A transferee or obligee

from whom the Corporation seeks to recover a
transfer or avoid an obligation under subpara-
oraph (A), (B) or (C) shall have the same af-
firmative defenses and rights to liens on the
property transferred to the extent they would be
available to a transferee or obligee from whom

a trustee under title 11 seeks to recover a
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transfer under sections 547, 548, and 549 of
title 11, United States Code.

(G) LIMITATIONS ON AVOIDING POWERS.—
The rights of the Corporation under subpara-
oraph (A), (B) or (C) are restricted to the same
extent as the rights of a trustee in bankruptey
under section 546(b)(1) of the Bankruptey
Code.

(H) PRESUMPTION OF INSOLVENCY.—For
purposes of subparagraph (B), the covered fi-
nancial company is presumed to have been in-
solvent on and during the 90 days immediately
preceding the date on which the Corporation is
appointed as receiver.

(I) R1GHTS UNDER THIS SUBSECTION.—
The rights of the Corporation as receiver for a
covered financial company under this subsection
shall be superior to any rights of a trustee or
any other party (other than any party which is
a Federal agency of a Federal Home Loan
Bank) under title 11, United States Code.

(J) RIGHT OF RECOVERY.—To the extent
a transfer is avoided under subparagraph (A),
the Corporation may recover, for the benefit of

the covered financial company, the property
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transferred or, if a court so orders, the value of
such property (at the time of such transfer)
from—

(1) the initial transferee of such trans-
fer or the institution-affiliated party or
person for whose benefit such transfer was
made; or

(i) any immediate or mediate trans-
feree of any such initial transferee.

(K) RI1GHTS OF TRANSFEREE OR OBLI-
GEE.—The Corporation may not recover under
subparagraph (B)—

(1) any transfer that takes for value,
including satisfaction or securing of a
present or antecedent debt, in good faith;
or

(i1) any immediate or mediate good
faith transferee of such transferee.

(L) RIGHTS UNDER THIS SUBSECTION.—
The rights of the Corporation as receiver of a
covered financial company under this subsection
shall be superior to any rights of a trustee or
any other party (other than any party which is
a Federal agency) under title 11, United States
Code.
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(M) DEerINITION.—For purposes of this
subsection, the term ‘“‘institution affiliated
party’” means—

(1) any director, officer, employee, or
controlling stockholder of, or agent for, a
covered financial company;

(i) any shareholder, consultant, joint
venture partner, and any other person as
determined by the Corporation (by regula-
tion or otherwise) who participates in the
conduct of the affairs of a covered finan-
clal company; and

(111) any independent contractor (in-
cluding any attorney, appraiser, or ac-
countant) who knowingly or recklessly par-
ticipates iIn—

(I) any wviolation of any law or
regulation;
(IT) any breach of fiduciary duty;
or
(ITI) any wunsafe or unsound
practice,
which caused or is likely to cause more

than a minimal financial loss to, or a sig-
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nificant adverse effect on, the covered fi-

nancial company.

(13) ATTACHMENT OF ASSETS AND OTHER IN-
JUNCTIVE RELIEF.—Subject to paragraph (14), any
court of competent jurisdiction may, at the request
of the Corporation, issue an order in accordance
with Rule 65 of the Federal Rules of Civil Proce-
dure, including an order placing the assets of any
person designated by the Corporation under the con-
trol of the court and appointing a trustee to hold
such assets.

(14) STANDARDS.—

(A) SHOWING.—Rule 65 of the Federal
Rules of Civil Procedure shall apply with re-
spect to any proceeding under paragraph (13)
without regard to the requirement of such rule
that the applicant show that the injury, loss, or
damage 1s irreparable and immediate.

(B) STATE PROCEEDING.—If, in the case
of any proceeding in a State court, the court
determines that rules of civil procedure avail-
able under the laws of such State provide sub-
stantially similar protections to such party’s
right to due process as Rule 65 (as modified

with respect to such proceeding by subpara-
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oraph (A)), the relief sought by the Corporation

pursuant to paragraph (14) may be requested

under the laws of such State.

(15) TREATMENT OF CLAIMS ARISING FROM
BREACH OF CONTRACTS EXECUTED BY THE COR-
PORATION AS RECEIVER.—Notwithstanding any
other provision of this subsection, any final and
unappealable judgment for monetary damages en-
tered against the Corporation as receiver for a cov-
ered financial company for the breach of an agree-
ment executed or approved by the Corporation after
the date of its appointment shall be paid as an ad-
ministrative expense of the receiver. Nothing in this
paragraph shall be construed to limit the power of
a receiver to exercise any rights under contract or
law, including to terminate, breach, cancel, or other-
wise discontinue such agreement.

(16) ACCOUNTING AND RECORDKEEPING RE-
QUIREMENTS.—

(A) IN GENERAL.—The Corporation as re-
ceiver shall, consistent with the accounting and
reporting practices and procedures established
by the Corporation, maintain a full accounting
of each receivership or other disposition of any

covered financial company.
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(B) ANNUAL ACCOUNTING OR REPORT.—

With respect to each receivership to which the

Corporation was appointed, the Corporation

shall make an annual accounting or report, as

appropriate, available to the Secretary and the

Comptroller General of the United States.

(C) AVAILABILITY OF REPORTS.—Any re-

port prepared pursuant to subparagraph (B)

shall be made available by the Corporation upon

request to any member of the public.

HR 4173 RFS

(D) RECORDKEEPING REQUIREMENT.—

(1) IN GENERAL.—Except as provided
in clause (1), after the end of the 6-year
period beginning on the date the Corpora-
tion 1s appointed as receiver of a covered
financial company the Corporation may de-
stroy any records of such covered financial
company which the Corporation, in the
Corporation’s discretion, determines to be
unnecessary unless directed not to do so by
a court of competent jurisdiction or gov-

ernmental agency, or prohibited by law.

(i1) OLD RECORDS.—Notwithstanding
clause (i), the Corporation may destroy

records of a covered financial company
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which are at least 10 years old as of the
date on which the Corporation is appointed
as the receiver of such company in accord-
ance with clause (1) at any time after such
appointment is final, without regard to the
6-year period of limitation contained in
clause (1).

(b) PRIORITY OF EXPENSES AND UNSECURED

CLAIMS.

(1) IN GENERAL.—Unsecured claims against a
covered financial company, or the receiver for such
covered financial company under this section, that
are proven to the satisfaction of the receiver shall
have priority in the following order:

(A) Administrative expenses of the re-
ceiver.

(B) Any amounts owed to the United
States, unless the United States agrees or con-
sents otherwise.

(C) Wages, salaries, or commissions, in-
cluding vacation, severance, and sick leave pay
earned by an individual (other than manage-
ment responsible for the failed condition of the
covered financial company who have been re-

moved), subject to the limitations for such pay-
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ments contained in title 11, United States
Code, 1including the amount (11 U.S.C.
507(a)(4)) and restrictions on severance pay-
ments to insiders (11 U.S.C. 503(¢)).

(D) Contributions to employee benefit
plans, subject to the limitations in title 11,
United States Code (11 U.S.C. 507(a)(b)).

(I£) Any other general or senior liability of
the covered financial company (which is not a
liability deseribed under subparagraph (F) or
(G)).

(') Any obligation subordinated to general
creditors (which 1s not an obligation described
under subparagraph (G)).

(G) Any obligation to shareholders, mem-
bers, general partners, limited partners or other
persons with interests in the equity of the cov-
ered financial company arising as a result of
their status as shareholders, members, general
partners, limited partners or other persons with
interests in the equity of the covered financial
company.

(2)  POST-RECEIVERSHIP  FINANCING  PRI-

ORITY.—In the event that the Corporation as re-

ceiver 1s unable to obtain unsecured credit for the
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covered financial company from commercial sources,
the Corporation as receiver may obtain credit or
mncur debt on the part of the covered financial com-
pany which shall have priority over any or all admin-
istrative expenses of the receiver under paragraph
(1)(A).

(3) CLAIMS OF THE UNITED STATES.—Unse-
cured claims of the United States shall, at a min-
imum, have a higher priority than liabilities of the
covered financial company that count as regulatory
capital.

(4) CREDITORS SIMILARLY SITUATED.—Subject
to the priorities established under paragraphs (2)
and (3), all claimants of a covered financial company
that are similarly situated under paragraph (1) shall
be treated in a similar manner, except that the re-
ceiver may take any action (including making pay-
ments) that does not comply with this subsection,
if—

(A) the Corporation determines that such
action 1s necessary to maximize the value of the
assets of the covered financial company, to
maximize the present value return from the sale
or other disposition of the assets of the covered

financial company, to minimize the amount of
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any loss realized upon the sale or other disposi-
tion of the assets of the covered financial com-
pany, or to contain or address serious adverse
effects on financial stability or the U.S. econ-
omy; and

(B) all claimants that are similarly situ-
ated under paragraph (1) receive not less than
the amount provided in subsection (d)(2).

(5) SECURED CLAIMS UNAFFECTED.—This sub-

section shall not affect secured claims, except to the
extent that the security is insufficient to satisfy the
claim and then only with regard to the difference be-
tween the claim and the amount realized from the

security.

(6) DEFINITIONS.—As used in this subsection,

the term “‘administrative expenses of the receiver”

meludes—

(A) the actual, necessary costs and ex-
penses incurred by the receiver in preserving
the assets of a covered financial company or liq-
uidating or otherwise dissolving the affairs of a
covered financial company for which the Cor-
poration has been appointed as receiver; and

(B) any obligations that the receiver deter-

mines are necessary and appropriate to facili-
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tate the smooth and orderly liquidation or other

dissolution of the covered financial company.

(7)  RULEMAKING.—The Corporation shall,
after following the notice and comment rulemaking
requirements under the Administrative Procedure
Act, preseribe rules to carry out this section.

(¢) PROVISIONS RELATING TO CONTRACTS ENTERED
INTO BEFORE APPOINTMENT OF RECEIVER.—

(1) AUTHORITY TO REPUDIATE CONTRACTS.—
In addition to any other rights a receiver may have,
the Corporation as receiver for any covered financial
company may disaffirm or repudiate any contract or
lease—

(A) to which the covered financial company
1S a party;

(B) the performance of which the receiver,
in the receiver’s discretion, determines to be
burdensome; and

(C) the disaffirmance or repudiation of
which the receiver determines, in the receiver’s
discretion, will promote the orderly administra-
tion of the covered financial company’s affairs.
(2) TIMING OF REPUDIATION.—The receiver

appointed for any covered financial company under

section 1604 shall determine whether or not to exer-
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cise the rights of repudiation under this subsection
within a reasonable period following such appoint-
ment.
(3) CLAIMS FOR DAMAGES FOR REPUDI-
ATION.—

(A) IN GENERAL.—Except as otherwise
provided in subparagraph (C) and paragraphs
(4), (5), and (6), the lLiability of the receiver for
the disaffirmance or repudiation of any contract
pursuant to paragraph (1) shall be—

(1) limited to actual direct compen-
satory damages; and

(1) determined as of—

(I) the date of the appointment
of the receiver; or

(IT) in the case of any contract
or agreement referred to in paragraph
(8), the date of the disaffirmance or
repudiation of such contract or agree-
ment.

(B) NO LIABILITY FOR OTHER DAM-
AGES.—For purposes of subparagraph (A), the
term ‘“‘actual direct compensatory damages”
does not mclude—

(1) punitive or exemplary damages;
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(1) damages for lost profits or oppor-
tunity; or
(iii) damages for pain and suffering.

(C) MEASURE OF DAMAGES FOR REPUDI-

In the case of any qualified financial contract

or agreement to which paragraph (8) applies,

compensatory damages shall be—

(1) deemed to include normal and rea-
sonable costs of cover or other reasonable
measures of damages utilized in the indus-
tries for such contract and agreement
claims; and

(i1) paid in accordance with this sub-
section and subsection (d) except as other-
wise specifically provided in this sub-

section.

(4) LLEASES UNDER WHICH THE COVERED FI-

NANCIAL COMPANY IS THE LESSEE.—

(A) IN GENERAL.—If the receiver dis-

affirms or repudiates a lease under which the

covered financial company was the lessee, the

receiver shall not be liable for any damages

(other than damages determined pursuant to
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subparagraph (B)) for the disaffirmance or re-
pudiation of such lease.

(B)  PAYMENTS OF RENT.—Notwith-
standing subparagraph (A), the lessor under a
lease to which such subparagraph applies
shall—

(1) be entitled to the contractual rent
accruing before the later of the date—

(I) the notice of disaffirmance or
repudiation is mailed; or

(IT) the disaffirmance or repudi-
ation becomes effective, unless the les-
sor 1s 1n default or breach of the
terms of the lease;

(i) have no claim for damages under
any acceleration clause or other penalty
provision in the lease; and

(iii) have a claim for any unpaid rent,
subject to all appropriate offsets and de-
fenses, due as of the date of the appoint-
ment which shall be paid in accordance
with this subsection and subsection (d).

(5) LEASES UNDER WHICH THE COVERED FI-

NANCIAL COMPANY IS THE LESSOR.—
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(A) IN GENERAL.—If the receiver repudi-
ates an unexpired written lease of real property
of the covered financial company under which
the covered financial company is the lessor and
the lessee is not, as of the date of such repudi-
ation, in default, the lessee under such lease
may either—

(1) treat the lease as terminated by
such repudiation; or

(1) remain in possession of the lease-
hold interest for the balance of the term of
the lease unless the lessee defaults under
the terms of the lease after the date of
such repudiation.

(B) PROVISIONS APPLICABLE TO LESSEE
REMAINING IN  POSSESSION.—If any lessee
under a lease described in subparagraph (A) re-
mains in possession of a leasehold interest pur-
suant to clause (i1) of such subparagraph—

(1) the lessee—

(I) shall continue to pay the con-
tractual rent pursuant to the terms of
the lease after the date of the repudi-

ation of such lease;
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(IT) may offset against any rent
payment which accrues after the date
of the repudiation of the lease, any
damages which accrue after such date
due to the nonperformance of any ob-
ligation of the covered financial com-
pany under the lease after such date;
and
(i1) the receiver shall not be liable to
the lessee for any damages arising after
such date as a result of the repudiation
other than the amount of any offset al-

lowed under clause (1)(11).

(6) CONTRACTS FOR THE SALE OF REAL PROP-
ERTY.—

(A) IN GENERAL.—If the receiver repudi-
ates any contract (which meets the require-
ments of subsection (a)(7)) for the sale of real
property and the purchaser of such real prop-
erty under such contract is in possession and is
not, as of the date of such repudiation, in de-
fault, such purchaser may either—

(1) treat the contract as terminated by

such repudiation; or

HR 4173 RFS



O o0 N N D B W =

[\© TN NG T N T NG I NG I NS B e e T e e T e T e e T
[ T NG O N N = = NN - BN B o) W ) TR ~S O TR NO R e

395

(11) remain in possession of such real

property.

PROVISIONS APPLICABLE TO PUR-

CHASER REMAINING IN POSSESSION.—If any

purchaser of real property under any contract

desceribed in subparagraph (A) remains in pos-

session of such property pursuant to clause (i1)

of such subparagraph—

HR 4173 RFS

(1) the purchaser—

(I) shall continue to make all
payments due under the contract after
the date of the repudiation of the con-
tract; and

(IT) may offset against any such
payments any damages which accrue
after such date due to the non-
performance (after such date) of any
obligation of the covered financial
company under the contract; and
(i1) the receiver shall—

(I) not be liable to the purchaser
for any damages arising after such
date as a result of the repudiation
other than the amount of any offset

allowed under clause (1)(II);
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(IT) deliver title to the purchaser
in accordance with the provisions of
the contract; and
(IIT) have mno obligation under
the contract other than the perform-
ance required under subclause (1I).
(C) ASSIGNMENT AND SALE ALLOWED.—
(1) IN GENERAL.—No provision of this
paragraph shall be construed as limiting
the right of the receiver to assign the con-
tract described in subparagraph (A) and
sell the property subject to the contract
and the provisions of this paragraph.
(11) NO LIABILITY AFTER ASSIGNMENT
AND SALE.—If an assignment and sale de-
sceribed in clause (1) is consummated, the
receiver shall have mno further lLability
under the contract described in subpara-
oraph (A) or with respect to the real prop-
erty which was the subject of such con-

tract.

(7) PROVISIONS APPLICABLE TO SERVICE CON-

(A) SERVICES PERFORMED BEFORE AP-

POINTMENT.—In the case of any contract for
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services between any person and any covered fi-
nancial company for which the Corporation has
been appointed receiver, any claim of such per-
son for services performed before the appoint-
ment of the receiver shall be—

(i) a claim to be paid in accordance
with subsections (a), (b), and (d); and

(1) deemed to have arisen as of the
date the receiver was appointed.

(B) SERVICES PERFORMED AFTER AP-
POINTMENT AND PRIOR TO REPUDIATION.—If,
in the case of any contract for services de-
seribed in subparagraph (A), the receiver ac-
cepts performance by the other person before
the receiver makes any determination to exer-
cise the right of repudiation of such contract
under this section—

(1) the other party shall be paid under
the terms of the contract for the services
performed; and

(i1) the amount of such payment shall
be treated as an administrative expense of
the receivership.

(C) ACCEPTANCE OF PERFORMANCE NO

BAR TO SUBSEQUENT REPUDIATION.—The ac-
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ceptance by any receiver of services referred to
in subparagraph (B) in connection with a con-
tract described in such subparagraph shall not
affect the right of the receiver to repudiate such
contract under this section at any time after
such performance.

(8) CERTAIN QUALIFIED FINANCIAL CON-

(A) RIGHTS OF PARTIES TO CONTRACTS.—
Subject to paragraphs (9) and (10) of this sub-
section and notwithstanding any other provision
of this section (other than subsection (a)(7)),
any other Federal law, or the law of any State,
no person shall be stayed or prohibited from ex-
ercising—

(1) any right such person has to cause
the termination, liquidation, or acceleration

of any qualified financial contract with a

covered financial company which arises

upon the appointment of the Corporation
as receiver for such covered financial com-
pany at any time after such appointment;

(i1) any right under any security
agreement or arrangement or other credit

enhancement related to one or more quali-
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fied financial contracts described in clause
(1);

(iii) any right to offset or net out any
termination value, payment amount, or
other transfer obligation arising under or
in connection with 1 or more contracts and
agreements described in clause (i), includ-
ing any master agreement for such con-
tracts or agreements.

(B) APPLICABILITY OF OTHER PROVI-

SIONS.

Subsection (a)(9) shall apply in the
case of any judicial action or proceeding
brought against any receiver referred to in sub-
paragraph (A), or the covered financial com-
pany for which such receiver was appointed, by
any party to a contract or agreement described
in subparagraph (A)(i) with such company.

(C) CERTAIN TRANSFERS NOT AVOID-
ABLE.—

(1) IN  GENERAL.—Notwithstanding
paragraph (11), section 5242 of the Re-
vised Statutes of the United States or any
other provision of Federal or State law re-
lating to the avoidance of preferential or

fraudulent transfers, the Corporation,
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whether acting as such or as receiver of a
covered financial company, may not avoid
any transfer of money or other property in
connection with any qualified financial con-
tract with a covered financial company.

(1) EXCEPTION FOR CERTAIN TRANS-

FERS.

Clause (i) shall not apply to any
transfer of money or other property in con-
nection with any qualified financial con-
tract with a covered financial company if
the Corporation determines that the trans-
feree had actual intent to hinder, delay, or
defraud such company, the creditors of
such company, or any receiver appointed
for such company.

(D) CERTAIN CONTACTS AND AGREE-

MENTS DEFINED.—For purposes of this sub-

section, the following definitions shall apply:

HR 4173 RFS

(1)  QUALIFIED  FINANCIAL  CON-
TRACT.—The term “‘qualified financial
contract” means any securities contract,
commodity contract, forward contract, re-
purchase agreement, swap agreement, and
any similar agreement that the Corpora-

tion determines by regulation, resolution,
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or order to be a qualified financial contract

for purposes of this paragraph.

(1)  SECURITIES  CONTRACT.—The

term ‘‘securities contract’—

(I) means a contract for the pur-
chase, sale, or loan of a security, a
certificate of deposit, a mortgage loan,
any interest in a mortgage loan, a
oroup or index of securities, certifi-
cates of deposit, or morteage loans or
interests therein (including any inter-
est therein or based on the value
thereof) or any option on any of the
foregoing, including any option to
purchase or sell any such security,
certificate of deposit, mortgage loan,
interest, oroup or index, or option,
and including any repurchase or re-
verse repurchase transaction on any
such security, certificate of deposit,
mortgage loan, interest, group or
index, or option (whether or not such
repurchase or reverse repurchase
transaction is a ‘“‘repurchase agree-

ment,” as defined in clause (v));
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(IT) does mnot include any pur-
chase, sale, or repurchase obligation
under a participation in a commercial
mortgage loan unless the Corporation
determines by regulation, resolution,
or order to include any such agree-
ment within the meaning of such
term;

(ITI) means any option entered
into on a national securities exchange
relating to foreign currencies;

(IV) means the guarantee (in-
cluding by novation) by or to any se-
curities clearing agency of any settle-
ment of cash, securities, certificates of
deposit, mortgage loans or interests
therein, group or index of securities,
certificates of deposit or mortgage
loans or interests therein (including
any interest therein or based on the
value thereof) or option on any of the
foregoing, including any option to
purchase or sell any such security,
certificate of deposit, mortgage loan,

interest, group or index, or option
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(whether or not such settlement is in
connection with any agreement or
transaction referred to in subclauses
(I) through (XII) (other than sub-
clause (II));

(V) means any margin loan;

(VI) means any extension of
credit for the clearance or settlement
of securities transactions;

(VII) means any loan transaction
coupled with a securities collar trans-
action, any prepaid securities forward
transaction, or any total return swap
transaction coupled with a securities
sale transaction;

(VIII) means any other agree-
ment or transaction that is similar to
any agreement or transaction referred
to in this clause;

(IX) means any combination of
the agreements or transactions re-
ferred to in this clause;

(X) means any option to enter
into any agreement or transaction re-

ferred to in this clause;
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(XI) means a master agreement
that provides for an agreement or
transaction referred to in subclause
(D), (I, (IV), V), (VD, (VII),
(VIID), (IX), or (X), together with all
supplements to any such master
agreement, without regard to whether
the master agreement provides for an
agreement or transaction that is not a
securities contract under this clause,
except that the master agreement
shall be considered to be a securities
contract under this clause only with
respect to each agreement or trans-
action under the master agreement
that is referred to in subclause (I),
(I1I), (IV), (V), (VI), (VII), (VIII),
(IX), or (X); and

(XII) means any security agree-
ment or arrangement or other credit
enhancement related to any agree-
ment or transaction referred to in this
clause, including any guarantee or re-

imbursement obligation in connection
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with any agreement or transaction re-
ferred to in this clause.

(1)  COMMODITY CONTRACT.—The

term ‘“‘commodity contract” means—

(I) with respect to a futures com-
mission merchant, a contract for the
purchase or sale of a commodity for
future delivery on, or subject to the
rules of, a contract market or board
of trade;

(IT) with respect to a foreign fu-
tures commission merchant, a foreign
future;

(IIT) with respect to a leverage
transaction merchant, a leverage
transaction;

(IV) with respect to a clearing
organization, a contract for the pur-
chase or sale of a commodity for fu-
ture delivery on, or subject to the
rules of, a contract market or board
of trade that is cleared by such clear-
ing organization, or commodity option
traded on, or subject to the rules of,

a contract market or board of trade
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that is cleared by such clearing orga-
nization;

(V) with respect to a commodity
options dealer, a commodity option;

(VI) any other agreement or
transaction that 1s similar to any
agreement or transaction referred to
in this clause;

(VII) any combination of the
agreements or transactions referred to
in this clause;

(VIII) any option to enter into
any agreement or transaction referred
to in this clause;

(IX) a master agreement that
provides for an agreement or trans-
action referred to in subclause (I),
(ID), (I1I), (IV), (V), (VI), (VII), or
(VIII), together with all supplements
to any such master agreement, with-
out regard to whether the master
agreement provides for an agreement
or transaction that is not a com-
modity contract under this clause, ex-

cept that the master agreement shall
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be considered to be a commodity con-
tract under this clause only with re-
spect to each agreement or trans-
action under the master agreement
that i1s referred to in subclause (I),
(ID), (I1I), (IV), (V), (VI), (VII), or
(VIID); or

(X) any security agreement or
arrangement or other credit enhance-
ment related to any agreement or
transaction referred to in this clause,
including any guarantee or reimburse-
ment oblication in connection with
any agreement or transaction referred
to in this clause.

(iv) FORWARD CONTRACT.—The term

“forward contract’” means—

(I) a contract (other than a com-
modity contract) for the purchase,
sale, or transfer of a commodity or
any similar good, article, service,
right, or interest which is presently or
in the future becomes the subject of
dealing in the forward contract trade,

or product or byproduct thereof, with
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a maturity date more than 2 days
after the date the contract is entered
into, including a repurchase or reverse
repurchase transaction (whether or
not such repurchase or reverse repur-
chase transaction 1s a ‘‘repurchase
agreement’”’, as defined in clause (v)),
consignment, lease, swap, hedge
transaction, deposit, loan, option, allo-
cated transaction, unallocated trans-
action, or any other similar agree-
ment;

(IT) any combination of agree-
ments or transactions referred to in
subclauses (I) and (II1);

(ITI) any option to enter into any
agreement or transaction referred to
in subclause (I) or (II);

(IV) a master agreement that
provides for an agreement or trans-
action referred to in subclauses (I),
(IT), or (III), together with all supple-
ments to any such master agreement,
without regard to whether the master

agreement provides for an agreement
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or transaction that is not a forward
contract under this clause, except that
the master agreement shall be consid-
ered to be a forward contract under
this clause only with respect to each
agreement or transaction under the
master agreement that is referred to
in subclause (I), (IT), or (III); or

(V) any security agreement or ar-
rangement or other credit enhance-
ment related to any agreement or
transaction referred to in subclause
(I), (1), (IIT), or (IV), including any
cuarantee or reimbursement obliga-
tion in connection with any agreement
or transaction referred to in any such
subclause.

(v) REPURCHASE AGREEMENT.—The

term ‘“‘repurchase agreement” (which defi-
nition also applies to a reverse repurchase

agreement)—

(I) means an agreement, includ-
ing related terms, which provides for
the transfer of one or more certifi-

cates of deposit, mortgage-related se-
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curities (as such term 1is defined in
the Securities Exchange Act of 1934),
mortgage loans, interests in mortgage-
related securities or mortgage loans,
eligible bankers’ acceptances, qualified
foreign government securities (which
for purposes of this clause shall mean
a security that is a direct obligation
of, or that is fully guaranteed by, the
central government of a member of
the Organization for Economic Co-
operation and Development as deter-
mined by regulation or order adopted
by the Federal Reserve Board) or se-
curities that are direct obligations of,
or that are fully guaranteed by, the
United States or any agency of the
United States against the transfer of
funds by the transferee of such certifi-
cates of deposit, eligible bankers’ ac-
ceptances, securities, mortgage loans,
or interests with a simultancous
agreement by such transferee to
transfer to the transferor thereof cer-

tificates of deposit, eligible bankers’



S O 0 N N B W

[\© TN NG TN N T NG I NG I N0 B S e e T e e T e T e T T
b A W D = O 0O 0NN N R WNY e

HR 4173 RFS

411
acceptances,  securities,  mortgage
loans, or interests as described above,
at a date certain not later than 1 year
after such transfers or on demand,
against the transfer of funds, or any
other similar agreement;

(IT) does mnot include any repur-
chase obligation under a participation
In a commercial mortgage loan unless
the Corporation determines by regula-
tion, resolution, or order to include
any such participation within the
meaning of such term;

(ITI) means any combination of
agreements or transactions referred to
in subclauses (I) and (IV);

(IV) means any option to enter
into any agreement or transaction re-
ferred to in subclause (I) or (III);

(V) means a master agreement
that provides for an agreement or
transaction referred to in subclause
(I), (III), or (IV), together with all
supplements to any such master

agreement, without regard to whether
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the master agreement provides for an
agreement or transaction that is not a
repurchase agreement under this
clause, except that the master agree-
ment shall be considered to be a re-
purchase agreement under this sub-
clause only with respect to each agree-
ment or transaction under the master
agreement that is referred to in sub-
clause (I), (ITI), or (IV); and

(VI) means any security agree-
ment or arrangement or other credit
enhancement related to any agree-
ment or transaction referred to in
subclause (1), (III), (IV), or (V), in-
cluding any guarantee or reimburse-
ment oblication in connection with
any agreement or transaction referred
to in any such subclause.

(vi) SWAP AGREEMENT.—The term

“swap agreement’”’ means—

(I) any agreement, including the
terms and conditions incorporated by
reference in any such agreement,

which 18 an interest rate swap, option,
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future, or forward agreement, includ-
ing a rate floor, rate cap, rate collar,
cross-currency rate swap, and basis
swap; a spot, same day-tomorrow, to-
morrow-next, forward, or other for-
eign exchange, precious metals, or
other commodity agreement; a cur-
rency swap, option, future, or forward
agreement; an equity index or equity
swap, option, future, or forward
agreement; a debt index or debt swap,
option, future, or forward agreement;
a total return, credit spread or credit
swap, option, future, or forward
agreement; a commodity index or
commodity swap, option, future, or
forward agreement; weather swap, op-
tion, future, or forward agreement; an
emissions swap, option, future, or for-
ward agreement; or an inflation swap,
option, future, or forward agreement;

(IT) any agreement or transaction
that is similar to any other agreement
or transaction referred to in this

clause and that is of a type that has
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been, is presently, or in the future be-
comes, the subject of recurrent deal-
ings in the swap or other derivatives
markets (including terms and condi-
tions incorporated by reference in
such agreement) and that is a for-
ward, swap, future, option or spot
transaction on one or more rates, cur-
rencies, commodities, equity securities
or other equity instruments, debt se-
curities or other debt instruments,
quantitative measures associated with
an occurrence, extent of an occur-
rence, or contingency associated with
a financial, commercial, or economic
consequence, or economic or financial
indices or measures of economic or fi-
nancial risk or value;

(IIT) any combination of agree-
ments or transactions referred to in
this clause;

(IV) any option to enter into any
agreement or transaction referred to

in this clause;
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(V) a master agreement that pro-
vides for an agreement or transaction
referred to in subclause (1), (1I), (I1I),
or (IV), together with all supplements
to any such master agreement, with-
out regard to whether the master
agreement contains an agreement or
transaction that is not a swap agree-
ment under this clause, except that
the master agreement shall be consid-
ered to be a swap agreement under
this clause only with respect to each
agreement or transaction under the
master agreement that is referred to
in subclause (I), (II), (III), or (IV);
and

(VI) any security agreement or
arrangement or other credit enhance-
ment related to any agreements or
transactions referred to in subclause
(I), (II), (I1I), (IV), or (V), including
any guarantee or reimbursement obli-
eation in connection with any agree-
ment or transaction referred to in any

such subclause.
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(vi1) DEFINITIONS RELATING TO DE-

FAULT.—When used in this paragraph and

paragraph (10)—

(I) The term “default” shall
mean, with respect to a covered finan-
clal company, any adjudication or
other official determination by any
court of competent jurisdiction, or
other public authority pursuant to
which a conservator, receiver, or other
legal custodian is appointed; and

(IT) The term “in danger of de-
fault” shall mean a covered financial
company with respect to which the
Corporation or appropriate State au-
thority has determined that—

(aa) in the opinion of the

Corporation or such authority

(AA) the covered finan-

cial company is not likely to

be able to pay its obligations

in the normal course of busi-
ness; and

(BB) there is no rea-

sonable prospect that the
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covered financial company
will be able to pay such obli-
cations without Federal as-
sistance; or

(CC) m the opiion of
the Corporation or such au-

thority:

(bb) the covered financial
company has incurred or is likely
to incur losses that will deplete
all or substantially all of its cap-
ital; and

(ce) there 1s no reasonable
prospect that the capital will be
replenished without Federal as-
sistance.

(viil) TREATMENT OF MASTER AGREE-
MENT AS ONE AGREEMENT.—Any master
agreement for any contract or agreement
desceribed in any preceding clause of this
subparagraph (or any master agreement
for such master agreement or agreements),
together with all supplements to such mas-
ter agreement, shall be treated as a single

agreement and a single qualified financial
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contact. If a master agreement contains
provisions relating to agreements or trans-
actions that are not themselves qualified fi-
nancial contracts, the master agreement
shall be deemed to be a qualified financial
contract only with respect to those trans-
actions that are themselves qualified finan-
cial contracts.

(ix) TRANSFER.—The term ‘“‘transfer”
means every mode, direct or indirect, abso-
lute or conditional, voluntary or involun-
tary, of disposing of or parting with prop-
erty or with an interest in property, includ-
ing retention of title as a security interest
and foreclosure of the covered financial
company’s equity of redemption.

(x) PERSON.—The term ‘“‘person’ in-
cludes any governmental entity in addition
to any entity included in the definition of
such term in section 1, title 1, United
States Code.

(E) CLARIFICATION.—No provision of law

shall be construed as limiting the right or
power of the Corporation, or authorizing any

court or agency to limit or delay, in any man-
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ner, the right or power of the Corporation to

transfer any qualified financial contract in ac-

cordance with paragraphs (9) and (10) of this

subsection or to disaffirm or repudiate any such

contract in accordance with subsection (¢)(1) of

this section.

(F) WALKAWAY CLAUSES NOT EFFEC-

TIVE.—

HR 4173 RFS

(1) IN  GENERAL.—Notwithstanding
the provisions of subparagraph (A) and
sections 403 and 404 of the Federal De-
posit Insurance Corporation Improvement
Act of 1991, no walkaway clause shall be
enforceable in a qualified financial contract
of a covered financial company in default.

(11) LIMITED SUSPENSION OF CERTAIN

OBLIGATIONS.—In the case of a qualified
financial contract referred to in clause (i),
any payment or delivery obligations other-
wise due from a party pursuant to the
qualified financial contract shall be sus-
pended from the time the receiver is ap-
pointed until the earlier of—

(I) the time such party receives

notice that such contract has been
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transferred pursuant to paragraph
(10)(A); or

(IT) 5:00 p.m. (eastern time) on
the business day following the date of
the appointment of the receiver.

(i11) WALKAWAY CLAUSE DEFINED.—
For purposes of this subparagraph, the
term “‘walkaway clause” means any provi-
sion in a qualified financial contract that
suspends, conditions, or extinguishes a
payment obligation of a party, in whole or
in part, or does not create a payment obli-
cation of a party that would otherwise
exist, solely because of such party’s status
as a nondefaulting party in connection
with the insolvency of a covered financial
company that is a party to the contract or
the appointment of or the exercise of rights
or powers by a receiver of such covered fi-
nancial company, and not as a result of a
party’s exercise of any right to offset,
setoff, or net obligations that exist under
the contract, any other contract between

those parties, or applicable law.
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(&) RECORDKEEPING.—The Corporation,
in consultation with the Federal Reserve Board,
may prescribe regulations requiring that the
covered financial company maintain such
records with respect to qualified financial con-
tracts (including market valuations) as the Cor-
poration determines to be necessary or appro-
priate in order to assist the receiver of the cov-
ered financial company in being able to exercise
its rights and fulfill its obligations under this
paragraph or paragraph (9) or (10).

(9) TRANSFER OF QUALIFIED FINANCIAL CON-

TRACTS.—

(A) IN GENERAL.—In making any transfer
of assets or labilities of a covered financial
company in default which includes any qualified
financial contract, the receiver for such covered
financial company shall either—

(1) transfer to one financial institu-
tion, other than a financial institution for
which a conservator, receiver, trustee in
bankruptey, or other legal custodian has
been appointed or which is otherwise the
subject of a bankruptcy or insolvency pro-

ceeding—

HR 4173 RFS
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(I) all qualified financial con-
tracts between any person or any af-
filate of such person and the covered
financial company in default;

(IT) all claims of such person or
any affiliate of such person against
such covered financial company under
any such contract (other than any
claim which, under the terms of any
such contract, is subordinated to the
claims of general unsecured creditors
of such company);

(IIT) all elaims of such covered fi-
nancial company against such person
or any affiliate of such person under
any such contract; and

(IV) all property securing or any
other credit enhancement for any con-
tract described in subclause (I) or any
claim described in subclause (II) or
(ITI) under any such contract; or

(1) transfer none of the qualified fi-

nancial contracts, claims, property or other

credit enhancement referred to in clause (i)
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(with respect to such person and any affil-

iate of such person).

(B) TRANSFER TO FOREIGN BANK, FINAN-
CIAL INSTITUTION, OR BRANCH OR AGENCY
THEREOF.—In transferring any qualified finan-
cial contracts and related claims and property
under subparagraph (A)(i), the receiver for the
covered financial company shall not make such
transfer to a foreign bank, financial institution
organized under the laws of a foreign country,
or a branch or agency of a foreign bank or fi-
nancial institution unless, under the law appli-
cable to such bank, financial institution, branch
or agency, to the qualified financial contracts,
and to any netting contract, any security agree-
ment or arrangement or other credit enhance-
ment related to one or more qualified financial
contracts, the contractual rights of the parties
to such qualified financial contracts, netting
contracts, security agreements or arrangements,
or other credit enhancements are enforceable
substantially to the same extent as permitted
under this section.

(C) TRANSFER OF CONTRACTS SUBJECT

TO THE RULES OF A CLEARING ORGANIZA-

HR 4173 RFS
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TION.—In the event that a receiver transfers
any qualified financial contract and related
claims, property, and credit enhancements pur-
suant to subparagraph (A)(1) and such contract
is cleared by or subject to the rules of a clear-
ing organization, the clearing organization shall
not be required to accept the transferee as a

member by virtue of the transfer.

(D) DEFINITIONS.—For purposes of this
paragraph, the term ‘“financial institution”
means a broker or dealer, a depository institu-
tion, a futures commission merchant, a bridge
financial company, or any other institution de-
termined by the Corporation by regulation to be
a financial institution, and the term “clearing
organization” has the same meaning as in sec-
tion 402 of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991.
(10) NOTIFICATION OF TRANSFER.—

(A) IN GENERAL.—If—

(1) the receiver for a covered financial
company in default or in danger of default
transfers any assets and liabilities of the

covered financial company; and

HR 4173 RFS
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(11) the transfer includes any qualified
financial contract,
the receiver shall notify any person who is a
party to any such contract of such transfer by
5:00 p.m. (eastern time) on the business day
following the date of the appointment of the re-
ceiver.
(B) CERTAIN RIGHTS NOT ENFORCE-
ABLE.—
(1) RECEIVERSHIP.—A person who is
a party to a qualified financial contract
with a covered financial company may not
exercise any right that such person has to
terminate, liquidate, or net such contract
under paragraph (8)(A) of this subsection
solely by reason of or incidental to the ap-
pointment under this section of a receiver
for the covered financial company (or the
insolvency or financial condition of the cov-
ered financial company for which the re-
ceiver has been appointed)—
(I) until 5:00 p.m. (eastern time)
on the business day following the date

of the appointment of the receiver; or
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O© o0 3 O WD b W N e

O TN NG T N T NG I NG I NS B N e e T e e T e T e e T
[ T N O N N = = N R - BN B o) W ) LR ~S O T NO I e

426

(IT) after the person has received
notice that the contract has been
transferred pursuant to paragraph
(9)(A).

(i1) NoTiCE.—For purposes of this
paragraph, the receiver for a covered fi-
nancial company shall be deemed to have
notified a person who is a party to a quali-
fied financial contract with such covered fi-
nancial company if the receiver has taken
steps reasonably calculated to provide no-
tice to such person by the time specified in
subparagraph (A).

(C) TREATMENT OF BRIDGE FINANCIAL
COMPANY.—For purposes of paragraph (9), a
bridge financial company shall not be consid-
ered to be a financial institution for which a
conservator, receiver, trustee in bankruptey, or
other legal custodian has been appointed or
which is otherwise the subject of a bankruptcy
or nsolvency proceeding.

(D) BUSINESS DAY DEFINED.—For pur-
poses of this paragraph, the term ‘“business
day” means any day other than any Saturday,

Sunday, or any day on which either the New

HR 4173 RFS
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York Stock Exchange or the Federal Reserve

Bank of New York is closed.

(11) DISAFFIRMANCE OR REPUDIATION OF
QUALIFIED FINANCIAL CONTRACTS.—In exercising
the rights of disaffirmance or repudiation of a re-
ceiver with respect to any qualified financial contract
to which a covered financial company is a party, the
receiver for such covered financial shall either—

(A) disaffirm or repudiate all qualified fi-
nancial contracts between—
(i) any person or any affiliate of such
person; and
(i1) the covered financial company in
default; or
(B) disaffirm or repudiate none of the
qualified financial contracts referred to in sub-
paragraph (A) (with respect to such person or
any affiliate of such person).

(12) CERTAIN SECURITY AND CUSTOMER IN-
TERESTS NOT AVOIDABLE.—No provision of this
subsection shall be construed as permitting the
avoldance of any—

(A) legally enforceable or perfected secu-
rity interest in any of the assets of any covered

financial company except where such an inter-
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est is taken in contemplation of the company’s
insolvency or with the intent to hinder, delay, or
defraud the company or the creditors of such
company; or

(B) legally enforceable interest in customer
property.
(13) AUTHORITY TO ENFORCE CONTRACTS.—

(A) IN GENERAL.—The receiver may en-
force any contract, other than a director’s or of-
ficer’s liability insurance contract or a financial
institution bond, entered into by the covered fi-
nancial company notwithstanding any provision
of the contract providing for termination, de-
fault, acceleration, or exercise of rights upon, or
solely by reason of, insolvency or the appoint-
ment of or the exercise of rights or powers by
a receiver.

(B) CERTAIN RIGHTS NOT AFFECTED.—
No provision of this paragraph may be con-
strued as impairing or affecting any right of the
receiver to enforce or recover under a director’s
or officer’s liability insurance contract or finan-
cial institution bond under other applicable law.

(C) CONSENT REQUIREMENT.—

HR 4173 RFS
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(1) IN GENERAL.—Except as otherwise
provided by this section, no person may ex-
ercise any right or power to terminate, ac-
celerate, or declare a default under any
contract to which the covered financial
company 1s a party, or to obtain possession
of or exercise control over any property of
the covered financial company or affect
any contractual rights of the covered finan-
cial company, without the consent of the
receiver, as appropriate, of the covered fi-
nancial company during the 90-day period
beginning on the date of the appointment
of the receiver, as applicable.

(i1) CERTAIN EXCEPTIONS.—No provi-
sion of this subparagraph shall apply to a
director or officer liability insurance con-
tract or a financial institution bond, to the
rights of parties to certain qualified finan-
cial contracts pursuant to paragraph (8),
or to the rights of parties to netting con-
tracts pursuant to subtitle A of title IV of
the Federal Deposit Insurance Corporation
Improvement Act of 1991 (12 U.S.C. 4401

et seq.), or shall be construed as permit-
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ting the receiver to fail to comply with oth-

erwise enforceable provisions of such con-

tract.

(14) EXCEPTION FOR FEDERAL RESERVE
BANKS AND CORPORATION SECURITY INTEREST.—
No provision of this subsection shall apply with re-
spect to—

(A) any extension of credit from any Fed-
eral Reserve bank or the Corporation to any
covered financial company; or

(B) any security interest in the assets of
the covered financial company securing any
such extension of credit.

(15) SAVINGS CLAUSE.—The meanings of terms
used in this subsection are applicable for purposes of
this subsection only, and shall not be construed or
applied so as to challenge or affect the characteriza-
tion, definition, or treatment of any similar terms
under any other statute, regulation, or rule, includ-
ing, but not limited, to the Gramm-Leach-Bliley Act,
the Legal Certainty for Bank Products Act of 2000,
the securities laws (as that term 1s defined in section
3(a)(47) of the Securities Exchange Act of 1934),

and the Commodity Exchange Act.

HR 4173 RFS
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(16) AUTHORITY REGARDING COLLECTIVE BAR-

GAINING  AGREEMENTS.—The Corporation as re-

ceiver for any covered financial company shall not
disaffirm or repudiate any collective bargaining
agreement to which the covered financial company is
a party unless the Corporation determines that repu-
diation is necessary for the orderly resolution of the
covered financial company after taking into consider-
ation the cost to taxpayers and the financial stability
of the United States.

(d) VALUATION OF CLAIMS IN DEFAULT.—

(1) IN GENERAL.—Notwithstanding any other
provision of Federal law or the law of any State, and
regardless of the method which the Corporation de-
termines to utilize with respect to a covered financial
company, Including transactions authorized under
subsection (h), this subsection shall govern the
rights of the creditors of such covered financial com-
pany.

(2) MAXIMUM LIABILITY.—The maximum -
ability of the Corporation, acting as receiver or in
any other capacity, to any person having a claim
against the receiver or the covered financial com-
pany for which such receiver is appointed shall equal

the amount such claimant would have received if—

HR 4173 RFS
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(A) a determination had not been made
under section 1603(b) with respect to the cov-
ered financial company; and

(B) the covered financial company had
been liquidated under title 11, United States
Code, or any case related to title 11, United
States Code (including a case initiated by the
Securities Investor Protection Corporation with
respect to a financial company subject to the
Securities Investor Protection Act of 1970), or
any State insolvency law.

(3) ADDITIONAL PAYMENTS AUTHORIZED.—

(A) IN GENERAL.—The Corporation may,
as receiver and with the approval of the Sec-
retary, make additional payments or credit ad-
ditional amounts to or with respect to or for the
account of any claimant or category of claim-
ants of a covered financial company if the Cor-
poration determines that such payments or
credits are necessary or appropriate to—

(1) minimize losses to the receiver
from the dissolution of the covered finan-

cial company under this section; or

HR 4173 RFS
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(1) prevent or mitigate serious ad-
verse effects to financial stability or the

United States economy.

(B) MANNER OF PAYMENT.—The Corpora-
tion may make payments or credit amounts
under subparagraph (A) directly to the claim-
ants or may make such payments or credit such
amounts to a company other than a covered fi-
nancial company or a bridge financial company
established with respect thereto in order to in-
duce such other company to accept liability for
such claims.

(e) LaMITATION ON COURT ACTION.—Except as pro-
vided in this section or at the request of the receiver ap-
pointed for a covered financial company, no court may
take any action to restrain or affect the exercise of powers

or functions of the receiver hereunder.

(f) LIABILITY OF DIRECTORS AND OFFICERS.

(1) IN GENERAL.—A director or officer of a
covered financial company may be held personally
liable for monetary damages in any civil action de-
seribed in paragraph (2) by, on behalf of, or at the
request or direction of the Corporation, which action

18 prosecuted wholly or partially for the benefit of

the Corporation—
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(A) acting as receiver of such covered fi-
nancial company;

(B) acting based upon a suit, claim, or
cause of action purchased from, assigned by, or
otherwise conveyed by such receiver; or

(C) acting based upon a suit, claim, or
cause of action purchased from, assigned by, or
otherwise conveyed in whole or in part by a cov-
ered financial company or its affiliate in con-
nection with assistance provided under section
1604.

(2) AcCTIONS COVERED.—Paragraph (1) shall
apply with respect to actions for gross negligence,
including any similar conduct or conduct that dem-
onstrates a greater disregard of a duty of care (than
oross negligence) including intentional tortious con-
duct, as such terms are defined and determined
under applicable State law.

(3) SAVINGS CLAUSE.—Nothing in this sub-
section shall impair or affect any right of the Cor-

poration under other applicable law.

(2) DAMAGES.—In any proceeding related to any

23 claim against a covered financial company’s director, offi-
, pany )

24 cer, employee, agent, attorney, accountant, appraiser, or

25 any other party employed by or providing services to a
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covered financial company, recoverable damages deter-
mined to result from the improvident or otherwise im-
proper use or investment of any covered financial com-
pany’s assets shall include principal losses and appropriate

Iinterest.

(h) BRIDGE FINANCIAL COMPANIES.
(1) ORGANIZATION.—

(A) PURPOSE.—The Corporation, as re-
ceiver of one or more covered financial compa-
nies may organize one or more bridege financial
companies in accordance with this subsection.

(B) AurnoriTies.—Upon the creation of
a bridege financial company under subparagraph

(A) with respect to a covered financial com-

pany, such bridge financial company may

(1) assume such liabilities (including

liabilities associated with any trust or cus-

tody business but excluding any liabilities

that count as regulatory capital) of such

covered financial company as the Corpora-

tion may, in its discretion, determine to be
appropriate;

(i) purchase such assets (including

assets associated with any trust or custody

business) of such covered financial com-
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pany as the Corporation may, in its discre-
tion, determine to be appropriate; and

(iii) perform any other temporary
function which the Corporation may, in its
discretion, prescribe in accordance with
this section.

(2) CITARTER AND ESTABLISIIMENT.—

(A) ESTABLISHMENT.—If the Corporation
1s appointed as receiver for a covered financial
company, the Corporation may grant a Federal
charter to and approve articles of association
for one or more bridge financial company or
companies with respect to such covered finan-
cial company which shall, by operation of law
and immediately upon issuance of its charter
and approval of its articles of association, be es-
tablished and operate in accordance with, and
subject to, such charter, articles, and this sec-
tion.

(B) MANAGEMENT.—Upon its establish-
ment, a bridge financial company shall be under
the management of a board of directors ap-
pointed by the Corporation.

(C) ARTICLES OF ASSOCIATION.—The arti-

cles of association and organization certificate
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of a bridge financial shall have such terms as
the Corporation may provide, and shall be exe-
cuted by such representatives as the Corpora-
tion may designate.

(D) TERMS OF CHARTER; RIGHTS AND
PRIVILEGES.—Subject to and in accordance
with the provisions of this subsection, the Cor-
poration shall—

(1) establish the terms of the charter
of a bridge financial company and the
rights, powers, authorities and privileges of
a bridge financial company granted by the
charter or as an incident thereto; and

(i1) provide for, and establish the
terms and conditions governing, the man-
agement (including, but not limited to, the
bylaws and the number of directors of the
board of directors) and operations of the
bridge financial company.

(E) TRANSFER OF RIGHTS AND PRIVI-
LEGES OF COVERED FINANCIAL COMPANY.—

(1) IN  GENERAL.—Notwithstanding
any other provision of Federal law or the
law of any State, the Corporation may pro-

vide for a bridge financial company to suc-
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ceed to and assume any rights, powers, au-
thorities or privileges of the covered finan-
cial company with respect to which the
bridge financial company was established
and, upon such determination by the Cor-
poration, the bridge financial company
shall immediately and by operation of law
succeed to and assume such rights, powers,
authorities and privileges.

(11) EFFECTIVE  WITHOUT  AP-
PROVAL.—Any succession to or assumption
by a bridge financial company of rights,
powers, authorities or privileges of a cov-
ered financial company under clause (i) or
otherwise shall be effective without any
further approval under Federal or State
law, assignment, or consent with respect
thereto.

(F) CORPORATE GOVERNANCE AND ELEC-

TION AND DESIGNATION OF BODY OF LAW.—To

the extent permitted by the Corporation and

consistent with this section and any rules, regu-

lations or directives issued by the Corporation

under this section, a bridge financial company

may elect to follow the corporate governance
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practices and procedures as are applicable to a

corporation incorporated under the general cor-

poration law of the State of Delaware, or the

State of incorporation or organization of the

covered financial company with respect to which

the bridge financial company was established,

as such law may be amended from time to time.

HR 4173 RFS

(G) CAPITAL.—

(1) CAPITAL NOT REQUIRED.—Not-
withstanding any other provision of Fed-
eral or State law, a bridge financial com-
pany may, if permitted by the Corporation,
operate without any capital or surplus, or
with such capital or surplus as the Cor-
poration may in its discretion determine to
be appropriate.

(1) NO CONTRIBUTION BY THE COR-
PORATION REQUIRED.—The Corporation is
not required to pay capital into a bridge fi-
nancial company or to issue any capital
stock on behalf of a bridge financial com-
pany established under this subsection.

(i11) AuTHORITY.—If the Corporation
determines that such action 1s advisable,

the Corporation may cause capital stock or
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other securities of a bridege financial com-
pany established with respect to a covered
financial company to be issued and offered
for sale in such amounts and on such
terms and conditions as the Corporation
may, in its discretion, determine.

(3) INTERESTS IN AND ASSETS AND OBLIGA-

TIONS OF COVERED FINANCIAL COMPANY.—Notwith-

3

standing paragraph (1) or (2) or any other provision

of law—

(A) a bridge financial company shall as-
sume, acquire, or succeed to the assets or liabil-
ities of a covered financial company (including
the assets or liabilities associated with any trust
or custody business) only to the extent that
such assets or labilities are transferred by the
Corporation to the bridge financial company in
accordance with, and subject to the restrictions
set forth i, paragraph (1)(B); and

(B) a bridge financial company shall not
assume, acquire, or succeed to any obligation
that a covered financial company for which a
receiver has been appointed may have to any
shareholder, member, general partner, limited

partner, or other person with an interest in the
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equity of the covered financial company that
arises as a result of the status of that person
having an equity claim in the covered financial
company.
(4) BRIDGE FINANCIAL COMPANY TREATED AS

A

BEING IN DEFAULT FOR CERTAIN PURPOSES.
bridge financial company shall be treated as a cov-
ered financial company in default at such times and
for such purposes as the Corporation may, in its dis-
cretion, determine.

(5) TRANSFER OF ASSETS AND LIABILITIES.

(A) TRANSFER OF ASSETS AND LIABIL-
ITIES.—The Corporation, as receiver, may
transfer any assets and liabilities of a covered
financial company (including any assets or li-
abilities associated with any trust or custody
business) to one or more bridge financial com-
panies in accordance with and subject to the re-

strictions of paragraph (1)(B).

(B) SUBSEQUENT TRANSFERS.—At any
time after the establishment of a bridge finan-
cial company with respect to a covered financial
company, the Corporation, as receiver, may

transfer any assets and labilities of such cov-

ered financial company as the Corporation may,
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in its discretion, determine to be appropriate in
accordance with and subject to the restrictions
of paragraph (1)(B).

(C) TREATMENT OF TRUST OR CUSTODY

BUSINESS.—For purposes of this paragraph,
the trust or custody business, including fidu-
clary appointments, held by any covered finan-
cial company is included among its assets and
liabilities.

(D) EFFECTIVE WITHOUT APPROVAL.—
The transfer of any assets or liabilities, includ-
g those associated with any trust or custody
business of a covered financial company to a
bridge financial company shall be effective with-
out any further approval under Federal or
State law, assignment, or consent with respect

thereto.

(E) EQUITABLE TREATMENT OF SIMI-

LARLY SITUATED CREDITORS.—The Corpora-
tion shall treat all creditors of a covered finan-
clal company that are similarly situated under
subsection (b)(1) in a similar manner in exer-
cising the authority of the Corporation under
this subsection to transfer any assets or liabil-

ities of the covered financial company to one or
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more bridge financial companies established

with respect to such covered financial company,

except that the Corporation may take actions

(including making payments) that do not com-

ply with this subparagraph, if—

ITIES.

(i) the Corporation determines that
such actions are necessary to maximize the
value of the assets of the covered financial
company, to maximize the present value
return from the sale or other disposition of
the assets of the covered financial com-
pany, to minimize the amount of any loss
realized upon the sale or other disposition
of the assets of the covered financial com-
pany, or to contain or address serious ad-
verse effects to financial stability or the
United States economy; and

(i1) all ereditors that are similarly sit-
uated under subsection (b)(1) receive not
less than the amount provided in sub-
section (d)(2).

(F) LIMITATION ON TRANSFER OF LIABIL-

Notwithstanding any other provision of

law, the ageregate amount of liabilities of a cov-

ered financial company that are transferred to,
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or assumed by, a bridge financial company from

a covered financial company may not exceed the

ageregate amount of the assets of the covered

financial company that are transferred to, or
purchased by, the bridge financial company
from the covered financial company.

(6) STAY OF JUDICIAL ACTION.—Any judicial
action to which a bridge financial company becomes
a party by virtue of its acquisition of any assets or
assumption of any liabilities of a covered financial
company shall be stayed from further proceedings
for a period of up to 45 days (or such longer period
as may be agreed to upon the consent of all parties)
at the request of the bridge financial company.

(7) AGREEMENTS AGAINST INTEREST OF THE
BRIDGE FINANCIAL COMPANY.—No agreement that
tends to diminish or defeat the interest of the bridge
financial company in any asset of a covered financial
company acquired by the bridge financial company
shall be valid against the bridge financial company
unless such agreement is in writing and executed by
an authorized officer or representative of the covered
financial company.

(8) NO FEDERAL STATUS.—

HR 4173 RFS
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(A) AGENCY STATUS.—A bridge financial
company is not an agency, establishment, or in-

strumentality of the United States.

(B) EMPLOYEE STATUS.—Representatives
for purposes of paragraph (1)(B), directors, of-
ficers, employees, or agents of a bridge financial
company are not, solely by virtue of service in
any such capacity, officers or employees of the
United States. Any employee of the Corporation
or of any Federal instrumentality who serves at
the request of the Corporation as a representa-
tive for purposes of paragraph (1)(B), director,
officer, employee, or agent of a bridge financial
company shall not—

(1) solely by virtue of service in any
such capacity lose any existing status as
an officer or employee of the United States
for purposes of title 5, United States Code,
or any other provision of law; or

(i1) receive any salary or benefits for
service in any such capacity with respect to
a bridge financial company in addition to
such salary or benefits as are obtained
through employment with the Corporation

or such Federal instrumentality.
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1 (9) EXEMPT TAX STATUS.—
2 (A) EXEMPTION FROM FEDERAL INCOME
3 TAX.—Subsection (1) of section 501 of the In-
4 ternal Revenue Code of 1986 is amended by
5 adding at the end the following new paragraph:
6 “(4) Any bridge financial company organized
7 under section 1609(h) of the Financial Stability Im-
8 provement Act of 2009.”.

9 (B) EXEMPTION FROM CERTAIN OTHER
10 TAXES.—Notwithstanding any other provision
11 of Federal or State law, a bridge financial com-
12 pany, its franchise, property, and income shall
13 be exempt from all taxation now or hereafter
14 imposed by any territory, dependency, or pos-
15 session of the United States, or by any State,
16 county, municipality, or local taxing authority.
17 (10) FEDERAL AGENCY APPROVAL; ANTITRUST
18 REVIEW.—

19 (A) IN GENERAL.—If a transaction involv-
20 ing the merger or sale of a bridee financial
21 company requires approval by a Federal agency,
22 the transaction may not be consummated before
23 the 5th calendar day after the date of approval
24 by the Federal agency responsible for such ap-
25 proval with respect thereto. If, in connection

HR 4173 RFS



O o0 N N W BB W

O TN NG T N T NG N NG I NS R N e T e e T e T e e T
[ T N O N N = = N e R - BN B o) W ) TR~ O I NO I e

447

with any such approval a report on competitive
factors from the Attorney General is required,
the Kederal agency responsible for such ap-
proval shall promptly notify the Attorney Gen-
eral of the proposed transaction and the Attor-
ney General shall provide the required report
within 10 days of the request. If notification
under section TA of the Clayton Act is required
with respect to such transaction, then the re-
quired waiting period shall end on the 15th day
after the date on which the Attorney General
and the Federal Trade Commission receive such
notification, unless the waiting period is termi-
nated earlier under subsection (b)(2) of such
section, or is extended pursuant to subsection
(e)(2) of such section.

(B) EMERGENCY.—If the Secretary, in
consultation with the Chairman of the Federal
Reserve Board, has found that the Corporation
must act immediately to prevent the probable
failure of the covered financial company in-
volved, the approval and prior notification re-
ferred to in subparagraph (A) shall not be re-
quired and the transaction may be con-

summated immediately by the Corporation. The
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preceding sentence shall not otherwise modify,

impair, or supercede the operation of any of the

antitrust laws (as defined in subsection (a) of
the first section of the Clayton Act, except that
such term includes section 5 of the Federal

Trade Commission Act to the extent that such

section 5 relates to unfair methods of competi-

tion).

(11) DURATION OF BRIDGE FINANCIAL COM-
PANY.—Subject to paragraphs (12), (13), and (14),
the status of a bridge financial company as such
shall terminate at the end of the 2-year period fol-
lowing the date it was granted a charter. The Cor-
poration may, in its discretion, extend the status of
the bridge financial company as such for 3 addi-
tional 1-year periods.

(12) TERMINATION OF BRIDGE FINANCIAL COM-
PANY STATUS.—The status of any bridge financial
company as such shall terminate upon the earliest
of—

(A) the merger or consolidation of the
bridge financial company with a company that
is not a bridge financial companys;

(B) at the election of the Corporation, the

sale of a majority of the capital stock of the

HR 4173 RFS



O o0 N N W BB W

O TN NG I N T NG N NS R NS B N e T e e T e T e e T
[ T NG U N N = = N R - BN B e ) W ) TR ~S O B NO R e

449
bridge financial company to a company other
than the Corporation and other than another
bridge financial company;

(C) the sale of 80 percent, or more, of the
capital stock of the bridge financial company to
a person other than the Corporation and other
than another bridge financial company;

(D) at the election of the Corporation, ei-
ther the assumption of all or substantially all of
the liabilities of the bridge financial company by
a company that is not a bridge financial com-
pany, or the acquisition of all or substantially
all of the assets of the bridge financial company
by a company that is not a bridge financial
company, or other entity as permitted under
applicable law; and

(E) the expiration of the period provided in
paragraph (11), or the earlier dissolution of the
bridge financial company as provided in para-
oraph (14).

(13) EFFECT OF TERMINATION EVENTS.

(A) MERGER OR CONSOLIDATION.—A
merger or consolidation as provided in para-
oraph (12)(A) shall be conducted in accordance

with, and shall have the effect provided in, the
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provisions of applicable law. For the purpose of
effecting such a merger or consolidation, the
bridge financial company shall be treated as a
corporation organized under the laws of the
State of Delaware (unless the law of another
State has been selected by the bridge financial
company in accordance with paragraph (2)(F)),
and the Corporation shall be treated as the sole
shareholder thereof, notwithstanding any other
provision of State or Federal law.

(B) CHARTER CONVERSION.—Following
the sale of a majority of the capital stock of the
bridge financial company as provided in para-
oraph (12)(B), the Corporation may amend the
charter of the bridge financial company to re-
flect the termination of the status of the bridge
financial company as such, whereupon the com-
pany shall have all of the rights, powers, and
privileges under its constituent documents and
applicable State or Federal law. In connection
therewith, the Corporation may take such steps
as may be necessary or convenient to reincor-
porate the bridge financial company under the
laws of a State and, notwithstanding any provi-

sions of State or Federal law, such State-char-
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tered corporation shall be deemed to succeed by
operation of law to such rights, titles, powers
and interests of the bridge financial company as
the Corporation may provide, with the same ef-
fect as if the bridge financial company had
merged with the State-chartered corporation
under provisions of the corporate laws of such
State.

(C) SALE OF STOCK.—Following the sale
of 80 percent or more of the capital stock of a
bridge financial company as provided in para-
oraph (12)(C), the company shall have all of
the rights, powers, and privileges under its con-
stituent documents and applicable State or Fed-
eral law. In connection therewith, the Corpora-
tion may take such steps as may be necessary
or convenient to reincorporate the bridge finan-
cial company under the laws of a State and,
notwithstanding any provisions of State or Fed-
eral law, the State-chartered corporation shall
be deemed to succeed by operation of law to
such rights, titles, powers and interests of the
bridge financial company as the Corporation
may provide, with the same effect as if the

bridge financial company had merged with the
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State-chartered corporation under provisions of
the corporate laws of such State.
(D) ASSUMPTION OF LIABILITIES AND

SALE OF ASSETS.—Following the assumption of

all or substantially all of the liabilities of the
bridge financial company, or the sale of all or
substantially all of the assets of the bridge fi-
nancial company, as provided in paragraph
(12)(D), at the election of the Corporation the
bridge financial company may retain its status
as such for the period provided in paragraph
(11) or may be dissolved at the election of the
Corporation.

(E) AMENDMENTS TO CHARTER.—Fol-
lowing the consummation of a transaction de-
seribed in subparagraph (A), (B), (C), or (D)
of paragraph (12), the charter of the resulting
company shall be amended to reflect the termi-
nation of bridge financial company status, if ap-
propriate.

(14) DISSOLUTION OF BRIDGE FINANCIAL COM-

PANY.—

(A) IN GENERAL.—Notwithstanding any
other provision of State or Federal law, if a

bridge financial company’s status as such has
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not previously been terminated by the occur-

rence of an event specified in subparagraph (A),

(B), (C), or (D) of paragraph (12)—

(i) the Corporation may, in its discre-
tion, dissolve the bridge financial company
in accordance with this paragraph at any
time; and

(i1) the Corporation shall promptly
commence dissolution proceedings in ac-
cordance with this paragraph upon the ex-
piration of the 2-year period following the
date the bridge financial company was
chartered, or any extension thereof, as pro-
vided in paragraph (11).

(B) PROCEDURES.—The Corporation shall

remain the receiver of a bridge financial com-

pany for the purpose of dissolving the bridge fi-

nancial company. The Corporation as such re-

ceiver shall wind up the affairs of the bridge fi-

nancial company in conformity with the provi-

sions of law relating to the liquidation of cov-

ered financial companies. With respect to any

such bridge financial company, the Corporation

as receive